Decision No. R99-981

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99R-143EG

in the matter of the proposed rules regarding unclaimed deposits and refunds held by gas and electric utilities and master meter operators.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  September 8, 1999

I. statement

A. By notice of proposed rulemaking issued April 30, 1999, the commission gave notice of certain rules regarding reporting by gas and electric utilities of unclaimed deposits and refunds, and establishing procedures for the disposition of such unclaimed deposits and refunds.  In the notice of proposed rulemaking the Commission established June 25, 1999 as the date for hearing.

B. Comments were filed by Public Service Company of Colo-rado, the Office of Consumer Counsel, and the Colorado Energy Assistance Foundation.

C. On June 25, 1999, the matter was called for hearing, and at that time the Colorado Energy Assistance Foundation, Public Service Company of Colorado, and the Office of Consumer Counsel requested additional time within which to meet and iron out certain differences that they had over certain rules.  Accordingly, this office granted to and including July 30, 1999 within which to file the supplemental modifications to the pro-posed rules.  On July 29, 1999, the parties filed their post hearing supplemental comments, purportedly resolving all con-flicts among themselves.

D. The last rule proposed by the parties, 4 Code of Colorado Regulations (“CCR”) 723-4-32.8, Accountability to Cus-tomers, provides:

In no case shall a Gas Utility or MMO refer Customers to the Fund for explanations of, or disposition of claims or potential claims with respect to, payments to the Fund of unclaimed utility deposits and refunds made by a Gas Utility or MMO pursuant to Rule 723-4-32.2 or 723-4-32.4.

This office notes that the proposed rule constitutes a govern-ment imposed prior restraint upon truthful free speech by gas utilities or master meter operators, who it is feared would tell their prior customers where the customers’ unclaimed refunds had been sent.  To be polite, that is a curious position for a gov-ernment agency to take, particularly in Colorado with its Open Records Law, and given first amendment freedoms.  Accordingly, this office is left with no choice but to reject proposed Rule 4 CCR 723-4-32.8 because of its unconstitutional prior restraint on otherwise truthful and lawful free speech.

II. order

E. The Commission Orders That:

1. Rules and regulations attached hereto as Appen-dix A are hereby adopted as the rules regulating the service of gas utilities and gas master meter operators with respect to the disposition of unclaimed customer deposits and refunds.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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