Decision No. R99-956

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-204CP

the application of timothy a. stitt and mark trujillo, d/b/a calypso taxi service, p.o. box t, greeley, co 80632,
for a certificate of public convenience and necessity to
operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  September 1, 1999

Appearances:

Timothy A. Stitt and Mark Trujillo, Greeley, Colorado, pro se; and

Isaac H. Kaiser, Esq., Denver, Colorado, on behalf of Shamrock Taxi.

I. statement of the case

A. By application filed April 30, 1999, Messrs. Stitt and Trujillo request authority from this Commission for the trans-portation of passengers and their baggage in taxi service between all points in Weld County.  On May 10, 1999, the Commis-sion sent notice to all who might desire to protest, object, or intervene.

B. On June 10, 1999, Shamrock Taxi (“Shamrock”) of Fort Collins filed its intervention objecting to the grant of author-ity.

C. Originally scheduled for hearing on July 30, 1999, the matter was continued at the request of intervenor to August 24, 1999.  At that time the matter was heard by Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. At hearing Messrs. Stitt and Trujillo neglected to present evidence outlining their current business organiza-tion and future plan for providing taxi service to Weld County.  Nevertheless, it appears from the records of this Commission that they are operating as a general partnership, and propose to operate at least one vehicle in taxi service.

2. Manuel Z. Agripino, Greeley, is an insurance broker who once had to pick up two clients from an accident scene when they  declined to wait for taxi service.  Mr. Agripino’s presence at the hearing was limited to supporting the notion of providing quick response to requests for taxi service in and about Weld County.

3. Wallace P. Young, III, Greeley, is the owner of Wally’s Bail Bonds, a business that frequently utilizes taxi service because its clientele often have no valid driver’s licenses.  Mr. Young routinely requests taxi service for his clients, and from time to time they must wait at the jail for between one and one and a half hours before obtaining service.  Admittedly, on other occasions they can obtain service in 30 minutes or less.  Occasionally, clients at the jail request that Mr. Young provide immediate transportation, while at other times clients are willing to wait for taxi service.  Mr. Young himself called for taxi service in July 1999 and was informed that he would have to wait between 45 minutes to an hour for taxi service, whereupon he made other arrangements for transpor-tation.

4. Larry McKenna, Greeley, is a bartender at the 421 Bar in Greeley and calls for taxi service between 9:00 p.m. and 1:15 a.m. an average of four times monthly for the bar’s customers.  Mr. McKenna has always been quoted an arrival time between 45 minutes to 1 hour, with actual arrivals occurring between one to one and a half hours from the time requested.  Mr. McKenna admits that his clients have never been refused service, just asked to wait until the available vehicles could catch up with the available demand.  As an abstract proposition, Mr. McKenna supports having more than one taxi service in the Greeley area.

5. Darlene Rushing, Deerfield, is a realtor with offices in Greeley.  Ms. Rushing was unaware that there is existing taxi service in Greeley, and supported this application for what she thought was an original grant of taxi service in the Greeley area.

6. Debbie Jo Ioerger, Millikin, would like to see taxi service provided to outlying areas such as her community.  Ms. Ioerger admits that she has no need for taxi service herself, never called anyone to obtain taxi service, and that she assumes there is no such service because she does not routinely see taxis in Millikin.

7. 7. Dora Wilbur, Johnstown, admits that she has no need for taxi service in her community, and generally does not see them around, but supports this application for the abstract proposition of having additional taxi service available in Weld County.  Ms. Wilbur admits that she has a copy of the current yellow pages, but has never attempted to call Shamrock Taxi for taxi service.

8. Mark Trujillo, Evans, co-applicant in this case, has from time to time had to wait between an hour and an hour and a half for taxi service on Thursday evenings when he plays pool at the Scotch Pub.  Occasionally, Mr. Trujillo was able to obtain service between 45 minutes and an hour, depending on the availability of taxis.  Mr. Trujillo argues that there is exces-sive waiting times for taxi service in the evening at bars in Greeley, and that is one of the reasons that he wants to go into the taxi business.

9. Applicant Timothy Stitt, Greeley, called for taxi service in May 1999 on a Wednesday at 11:30 a.m., and was told he would have to wait an hour and a half for service.  Accord-ingly, Mr. Stitt and Mr. Trujillo seek to provide additional taxi service in the Greeley area to eliminate what they believes to be excessive waiting times.  It should be noted that Mr. Stitt is currently in the luxury limousine business since December 1998 in Greeley, providing service himself to clients in his Lincoln Towncar. The record is silent regarding what would happen to this business if the application had been granted.

III. DISCUSSION

E. Of the six public witnesses who testified, three were unaware that there was existing service in the community, and had never called for service. The evidence of record establishes that from time to time taxi service takes longer to obtain than the thirty minutes established by this Commission’s rules, while on other occasions it appears that taxi service can be obtained within the thirty minute window. Regrettably, applicants failed to present any evidence regarding what they planned to do to alleviate the perceived problem, if anything. 

F. Do the few witnesses and occasional delays constitute sufficient public demand to warrant an additional taxi service?

G. While the ALJ’s limited research has failed to reveal a Colorado case in point, the federal courts have considered this issue squarely.  The case is Town of Montague v. U.S., D.C. Mass., 306 F. Supp. 1227 (1969), wherein the court said:

(1)
On this record the Commission found that “the relatively small additional convenience to passengers represented by (the proposed) extension to Springfield Duplicative (except for pickup and discharge at Northampton) of (Peter Pan’s) Northampton-Springfield operations.”

Plaintiff advances the proposition that, having found some public convenience, the ICC was bound to consider whether approval of the application would be unduly prejudicial to Peter Pan.  Counsel for plaintiffs asserted that even a scintilla of evidence of conven-ience would thrust the burden of finding prejudice on the ICC.

* * *

But we come up short against the statutory words “con-venience and necessity” and the discretion lodged in the ICC.  The Interstate Commerce Act predicates the issuance of certificates on a finding by the ICC that the proposed service is “required by the * * * public convenience and necessity.”  49 U.S.C. § 307(a).  Were plaintiffs proposition to be accepted, the ICC would be obligated to grant certificates to responsible operators whether any proposal for added service was made – even if those thereby convenienced might be one or two in number.  Such minuscule accommodation would not rise to the magnitude of “public convenience and necessity ...”
Emphasis supplied, 306 F. Supp. At 1229.  The ALJ finds the Interstate Commerce Commission’s and the court’s logic compel-ling.  Were the opposite the case, any applicant who could find a limited number of supporting passengers needing service for a brief time, and then simply promise to haul for anyone else who might need service (although there is no evidence to indicate that there is, or will be, such other need for service), can obtain a certificate.  The requirements of establishing common carriage, and public need therefor, cannot be avoided by such a meager showing of need.

IV. order

H. The Commission Orders That:

1. The application of Timothy A. Stitt and Mark Trujillo is dismissed for failure to establish a prime facie case. Applicants are advised that they are entitled to reapply at any time when they feel they are more prepared.  However, based upon the limited record presented, this office has no choice but to deny this application.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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