Decision No. R99-941-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97P-376G

in the matter of the gas cost adjustment prudency review of k n energy, inc.’s 1997-1998 gas purchase plan.

DOCKET NO. 97P-377G

IN THE MATTER OF THE GAS COST ADJUSTMENT PRUDENCY REVIEW OF ROCKY MOUNTAIN NATURAL GAS, A DIVISION OF K N ENERGY, INC.’S 1997-1998 GAS PURCHASE PLAN.

DOCKET NO. 97P-378G

IN THE MATTER OF THE GAS COST ADJUSTMENT PRUDENCY REVIEW OF ROCKY MOUNTAIN NATURAL GAS COMPANY’S 1997-1998 GAS PURCHASE PLAN.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
KEN F. KIRKPATRICK
QUASHING AUDIT AND
GRANTING EXTENSION OF TIME

Mailed Date:  August 27, 1999

I. STATEMENT

A. On August 13, 1999, K N Energy, Inc., Rocky Mountain Natural Gas Division of K N Energy, Inc., and Rocky Mountain Natural Gas Company (collectively “Respondents”) filed their Motion to Quash Certain “Audit Requests” and for Extension of Time Within Which to Respond to Audit Requests.  By this motion Respondents seek an order from the Commission quashing certain audit questions identified in the motion and extending the time to respond to the remainder of the audit questions to and including August 26, 1999.

B. Respondents note that certain audit questions attached to the motion as Appendix 1 were served on the Respondents on August 4, 1999 with the request that they be responded to by August 9, 1999.  Respondents note that the Administrative Law Judge (“ALJ”) in Decision No. R99-644-I allowed ten days to respond to audit.  Thus the audit would be due August 16, 1999.

C. Respondents object to numerous audit questions for the reason that they are not proper under § 40-6-106, C.R.S.  That section provides the Staff with the so called “audit power.”  Section 40-6-106, C.R.S., provides as follows:

Power to inspect books and accounts.  The Commission, each Commissioner, and any person employed by the Com-mission shall have the right to inspect the records and documents of any public utility; and the Commis-sion, each Commissioner, or any employee authorized to administer oaths has the power to examine under oath any officer, agent, or employee of such public utility in relation to the business and affairs of said public utility.  Any person other than a Commissioner demand-ing such inspection shall produce under the hand and seal of the Commission his authority to make such inspection; and a written record of the testimony or statement so given under oath shall be made and filed with the Commission.

D. Thus it can be seen that the audit power gives the Commission and its employees the right to inspect the records and documents of a public utility.  The “audit requests” sub-mitted by Staff in this proceeding go far beyond a request to inspect the records and documents of the Respondents.  The flavor of Staff’s audit can be gleaned from a few examples of the audit questions objected to by the Respondents.  For exam-ple, Audit Request PUC 2-9 provides as follows:

(A)
Please explain how K N provides nonregulated services to the wholesale energy industry through its affiliates and/or subsidiaries.

(B)
Please explain how K N provides energy products and services to end-users through its affiliates and/or subsidiaries.

(C)
Please state whether K N shares any joint and common costs with affiliates and/or subsidiaries in the area of gas supplies.  If yes, please pro-vide the allocation methodology and basis for those costs.

Audit Request PUC 2-3 provides as follows:

(A)
In addition to providing gas supply for LDCs, please explain whether the centralized purchasing approach by KN handles purchases for nonregulated services to the wholesale energy industry.

(B)
If yes, please provide the allocation methodology or assignment of gas costs among the various entities.

(C)
If no, please state who is responsible for gas purchases for KN’s affiliates and/or subsidiaries in the nonregulated services the wholesale energy industry.  Also explain the gas supply planning and procurement processes used by K N’s affil-iates and/or subsidiaries.

Audit Request PUC 2-16 states as follows:

Please state, by contract period or test year, the transportation throughput on K N’s system.  Separately identify whether the back-up supply is firm or inter-ruptible.

E. The rest of the audit questions objected to are sim-ilar.  It can be seen from the examples that the audit requests are not requests by an employee of the Commission to inspect the records and documents of the Respondents.  Rather, the “audit questions” seek to have the Respondents respond to questions concerning their operations.  Thus they are more similar to interrogatories or some other form of discovery.  Staff is free to conduct discovery.  However, it may not conduct discovery under the guise of audit.  Therefore the “audit requests” objected to by Respondents are quashed and the Respondent need not respond to them.

F. Concerning the request for additional time to respond to the remaining audit questions, the ALJ has reviewed the audit and determined that the request for an extension of time is reasonable.  Therefore the request is granted.

II. order

G. It Is Ordered That:

1. The Motion to Quash Certain Audit Requests filed August 13, 1999 by Respondents K N Energy, Inc., Rocky Mountain Natural Gas Division of K N Energy, Inc., and Rocky Mountain Natural Gas Company is granted as follows.  The following audit questions are quashed and need not be responded to:  Audit Requests PUC 2-9; PUC 2-3 (apparently misnumbered, as it follows PUC 2-9); PUC 2-16; PUC 2-24; PUC 2-25; and PUC 2-27.

2. Respondents shall have an additional ten days to respond to the remaining audit.

3. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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