Decision No. R99-928

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99D-289CP

in the matter of the application of a prime transportation service, llc, 6795 west 47th avenue, wheat ridge, colorado 80033, for an order of the commission declaring that a proposed service is prearranged luxury limousine service as defined in § 40-16-101, C.r.s.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  August 25, 1999

I. statement

A. By application filed May 20, 1999, A Prime Trans-portation Service (“A Prime”) requests an order from this Commission declaring that a service it intends to provide at Denver International Airport falls within the ambit of § 40-16-101, C.R.S.  On June 7, 1999, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On June 22, 1999, Home James Transportation Services, Ltd. (“Home James”) filed its intervention in opposition to the grant of a declaratory order, as did Alpine Taxi/Limo, Inc. (“Alpine Taxi”).  It should be noted that at the time of filing their interventions, both Home James and Alpine Taxi filed extensive legal argument.  On July 8, 1999, Golden West Commuter filed its intervention in opposition to a grant.  Previously, on June 28, 1999, the Commission received a letter from Telluride Taxi opposing a grant in this matter.

II. Findings of fact

1. This declaratory order is premised upon the peti-tion filed by A Prime on May 20, 1999 wherein it requests an advisory opinion based on the following facts: 

***

2. A Prime intends to conduct business from a coun-ter at Denver International Airport to conform with § 40-16-101(6.3), C.R.S., as follows:

A.
If a customer approaches the counter at Denver International Airport requesting services provides by A Prime, a Service Agreement is produced with the chartering party to state, in writing, what the origin and destination, and the time of service the chartering party is requesting.  The employees at A Prime will then, on the same Service Agreement, list the fee for such a service.

B.
Upon completion of the Service Agreement by the parties, the employee will either telephone or send via facsimile said completed Service Agreement to the main office of A Prime Transportation Service, LLC who will dispatch the vehicle requested by the chartering party. 

***

The above facts stated by A Prime are the basis upon which this order is premised.

3. Section 40-16-101(6.3), C.R.S., defines the word “prearranged” as follows:

“Prearranged”, in reference to a transportation serv-ice, means that the transportation has been arranged or reserved by mail, telephone, telefacsimile, or com-puter before the carrier begins to render the trans-portation service ...  

As is obvious from the plain language quoted above, it is the reservation which must be made by mail, telephone, tele-facsimile, or computer before that reservation meets the requirements of § 40-16-101(6.3), C.R.S.  It makes no difference what mechanism the transportation carrier utilizes to dispatch its equipment, be it telefacsimile machine or otherwise.  Rather, it is the reservation that must be made as set forth above.

4. In the instant case, applicant’s proposed service contemplates that, “... A customer approaches the counter at Denver International Airport requesting services ...”.  If not directly stated then clearly implied, what applicant proposes is live, face-to-face contact between the company and the passen-ger, something clearly not contemplated by § 40-16-101(6.3), C.R.S.  Even if the transportation is not to be performed for a week or more, face-to-face negotiations do not meet the stat-utory requirements of transportation for hire on a prearranged basis.  Applicant is reminded that this agency is limited to the law as written, not as one might wish it to be written.  Even if it seems foolish, the statute as written does not contemplate live, face-to-face negotiations.

5. A review of both the statute and this agency’s rules reveals that there is no minimum time between when nego-tiations are made and the transportation rendered, thus per-mitting the rapid provision of transportation.  There is nothing to prohibit applicant from installing a dedicated telephone kiosk or booth, and negotiating for the provision of trans-portation over the phone or computer, etc. However, live face-to-face contact does not meet the requirements of this statute.

III. order

C. The Commission Orders That:

1. The application of A Prime Transportation Serv-ice, LLC, for an order declaring that its proposed live, face-to-face negotiations with travelers meet the express require-ments of § 40-16-101(6.3), C.R.S., is denied.  As noted in the statute, only mail, telephone, telefacsimile, or computer communication is permitted. 

2. The hearing scheduled for September 8, 1999 is vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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