Decision No. R99-927

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99S-191T

re:  the investigation and suspension of tariff sheet nos. 10 and 14 filed by LEGENDS communications, inc. with advice letter no. 1 and its amendment.

recommended decision of
administrative law judge
ken f. kirkpatrick
permanently suspending
and canceling tariffs

Mailed Date:  August 25, 1999

I. statement

A. This proceeding was instituted by the issuance of Decision No. C99-424, April 30, 1999.  By that decision the Commission set for hearing certain tariffs filed by Respondent Legends Communications, Inc. (“Legends”), under Advice Letter No. 1, Amended Advice Letter No. 1, and Second Amended Advice Letter No. 1.  The Commission set the matter for a hearing to be held on August 19, 1999 in a Commission hearing room in Denver, Colorado.  At the assigned place and time the undersigned called the matter for hearing.  Respondent did not appear.  Testimony was taken from a Staff member familiar with the proceeding.

B. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. findings and conclusions

C. There are two provisions which are of concern in this proceeding.  As noted by the Commission, the first provision concerns deposits and the second provision concerns refunds for service outages.  It is the opinion of the Staff that neither of these provisions belong in the tariff of a provider of non-optional operator services, since these are provisions which typically relate to the relationship between a local exchange company and its customer, not an operator services provider and its customers.  For example, the provision concerning deposits limits a deposit to a certain amount based on expected billing for a number of months.  However, an operator services provider typically would have no monthly, ongoing relationship with its customer.  A common situation would be a payphone customer paying on a per use basis.  Therefore for the provision should be removed.

D. The provision concerning credits for service outages is similar.  The provision authorizes a credit in terms of a prorated share of a monthly charge.  However, the type of service being provided by Legends is not provided on a monthly basis.

E. Also, the non-appearance of the Respondent at the hearing is independent grounds for the permanent suspension and cancellation of the tariffs at issue.  Since the Respondent has the burden of proof and the burden of going forward to establish that the tariffs under investigation are just and reasonable, and the Respondent has put forth no evidence, there is no record to support a finding that the tariffs are just and reasonable.  Therefore they cannot be allowed to go into effect.

F. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

III. order

G. The Commission Orders That:

1. Tariff pages nos. 10 and 14 filed by Legends Communications, Inc., on April 16, 1999 with Second Amended Advice Letter No. 1, which superceded those files on March 30, 1999 pursuant to Advice Letter No. 1, are permanently suspended and canceled.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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