Decision No. R99-897

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-100CP

in the matter of the application for approval to lease certificate of public convenience and necessity puc no. 53166 from rocky mountain shuttlines, inc., 4816 old post circle, boulder, co 80301 to north denver airport shuttle, inc., 1412 w. 104th avenue, suite 114, temporary and emergency temporary authority.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting authority to lease

Mailed Date:  August 23, 1999

I. statement

A. This application was filed on March 8, 1999 and the Commission gave notice of it on March 15, 1999.  A timely intervention was filed by Boulder Shuttle, LLC (“Boulder Shut-tle”).

B. The matter was originally set for a hearing to be held on May 26, 1999.  The matter was rescheduled several times at the request of the parties and ultimately set for a hearing to be held on August 11, 1999.  Shortly before the hearing on July 28, 1999, Boulder Shuttle withdrew its intervention.

C. At the assigned place and time the undersigned called the matter for hearing.  No one appeared on behalf of the Applicants.  By a subsequent communication Applicants indicated they wish the matter to be decided upon the record.

D. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. findings and conclusions

E. By this application Lessor Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd. (“Rocky Mountain”) and Lessee North Denver Airport Shuttle, Inc. (“North Denver”), seek Commission approval to lease Certificate of Pub-lic Convenience and Necessity PUC No. 53166 from Lessor to Lessee.  As amended, the application seeks authority for a lease commencing January 3, 1998 of unlimited duration.

F. Lessee is familiar with the Commission’s Rules and Regulations Governing Common Carriers and agrees to abide by the same.  Lessee has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority in question.  Lessee is fit, financially and otherwise, to provide the proposed service.  Lessee holds other authority from this Commission and operates as a common carrier subject to its jurisdiction.  The parties seek approval of the lease of all of Lessor’s PUC No. 53166.

G. The transferee will engage in bona fide common carrier operations under the certificate.

H. Prior to previous transfers the transferor has been engaged in and is now bona fide common carrier operations under PUC No. 53166.

I. Broomfield Transportation, Inc., is owned in part by the owner of Lessee, and it holds taxi authority which overlaps the territory served by the certificate subject to this applica-tion.  However, the authority being leased by this application does not include taxi authority and therefore there will be no common control of duplicating or overlapping operating rights.

J. Applicants seek authority to lease retroactive to January 3, 1998.  The reason for this is January 3, 1998 is when a previous lease of this authority expired.  Applicants had been operating under the assumption that a formal application to extend the lease was not necessary.  In fact, a Commission recommended decision to that effect, although later overturned, was entered.  Subsequent to the Commission’s clarification and the requirements Applicants brought this proceeding seeking lease approval, retroactive to January 3, 1998.  The unrebutted testimony, contained in the verified application, is that the Applicants were advised by Commission personnel that only notice of an extension of a lease was required, not a formal appli-cation.  Now that the matter has been clarified, Applicants are eager to comply with the Commission’s rules and have brought this action.  The undersigned Administrative Law Judge finds and concludes that reliance on advice from Commission personnel constitutes good grounds for retroactively approving a lease back to January 3, 1998.

K. Approval is sought for a lease which is of unlimited duration.  However, the order below grants approval only for a period of three years.  A lease of unlimited duration presents problems to the Commission in terms of monitoring and enforce-ment.

L. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

III. order

M. The Commission Orders That:

1. Docket No. 99A-100CP, being an application to lease Certificate of Public Convenience and Necessity PUC No. 53166 from Rocky Mountain Supercoach, Ltd., Boulder, Colorado, to North Denver Airport Shuttle, Inc., Northglenn, Colorado, is granted for a period of three years commencing January 3, 1998.

2. Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issu-ance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Appli-cant does not comply with the requirements of this ordering para-graph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant addi-tional time for compliance.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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