Decision No. R99-856-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99S-317T

re:  the investigation and suspension of tariff sheets filed by u s west COMMUNICATIONS, inc. with advice no. 2775.

interim order of
administrative law judge
ken f. kirkatrick
requiring affidavit

Mailed Date:  August 5, 1999

I. statement

A. On July 29, 1999, the Colorado Office of Consumer Counsel (“OCC”) filed its Late-Filed Motion to Intervene.  As grounds for the untimeliness of the motion the OCC states that it did not receive a copy of Decision No. C99-652, the decision instituting this proceeding and establishing a time for inter-vention.  The motion contains numerous factual allegations con-cerning the procedures of the OCC for handling mail.  However, the motion is unverified.

B. Section 40-6-108(3), C.R.S., provides as follows:

Service in all ... proceedings pending before the Com-mission may be made upon any person upon whom a sum-mons may be served ... by First Class mail.  In all cases wherein service is obtained by mail by the com-mission, the certificate of the secretary of the com-mission of such mailing shall be prima facie evidence that service has been obtained ...

C. In practice, the Commission does not serve copies of orders, decisions, notices, and the like on the OCC by First Class mail, but rather routes directly them to a mailbox main-tained in the Commission’s Information Center.  Nonetheless, a presumption of service contained in the statute for First Class mail should also apply to the presumption of service on the OCC when the certificate of service indicates that it was routed to the OCC.

D. To overcome this presumption of service by mailing the Commission has in the past required affidavits.  See Decision No. R99-139-I.  Therefore the OCC should provide an affidavit within seven days of the effective date of this order the person identified with knowledge of the circumstances contained in the OCC’s motion.

II. order

E. It Is Ordered That:

1. The Office of Consumer Counsel shall have seven days from the effective date of this Order to file an affidavit in support of its Motion for Late Intervention.  All other par-ties shall have 7 days after the filing of the affidavit to respond to the motion.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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