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Appearances:

Hazen D. Brown, Esq., Cortez, Colorado, for Applicant, Michael Martinez doing business as Southwest Guide Service; and

Joseph W. Olt, Esq., Cortez, Colorado, for Intervenors, Durango Transportation, Inc., and Mary Charlene Donaldson, doing business as Save A Buck Taxi Service.

I.
STATEMENT

A. The captioned application was filed on April 6, 1999, and the Commission gave notice of it on April 12, 1999.  As noticed, the application seeks the following passenger carrier authority:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in sightseeing service,

between all points in the area comprised of the Coun-ties of Montezuma, La Plata, Dolores, Ouray, San Juan and San Miguel, State of Colorado.

RESTRICTION:

This application is restricted to providing service that originates and terminates in Montezuma County, State of Colorado.

B. On April 22, 1999, a Petition to Intervene in the Per-manent Proceedings was filed by Mary Charlene Donaldson, doing business as Save A Buck Taxi Service (“Save A Buck”).  By Decision No. R99-443-I dated May 5, 1999, the Save A Buck Petition to Intervene was granted.  A timely Entry of Appearance and Intervention as a Matter of Right was filed by Durango Transportation, Inc. (“DTI”), on May 3, 1999.

C. On July 2, 1999, DTI filed a Motion to Dismiss Appli-cation and Vacate Hearing for Lack of Discovery (“DTI Motion”).  By Decision No. R99-728-I dated that same day; it was ordered that the DTI Motion would be heard as a preliminary matter prior to commencement of the July 8, 1999, hearing.

D. The matter proceeded to hearing in Cortez, Colorado on July 8, 1999.  Prior to commencement of the hearing two pre-liminary matters were addressed.  First, after oral argument by the parties, the DTI Motion was denied.  It was found that DTI would not be prejudiced by Applicant Michael Matinez, doing business as Southwest Guide Service’s failure to provide it with the information requested in the DTI Intervention since DTI had received the subject information approximately one week prior to hearing and, therefore, had adequate time to prepare for hear-ing.  In addition, the application (and the information con-tained therein) was available for inspection by DTI as early as April 12, 1999, the date it was received for filing by the Commission.  Finally, it was noted that DTI did not avail itself of the discovery procedures afforded by the Commission’s Rules of Practice and Procedure (4 Code of Colorado Regulations (“CCR”) 723-1; Rule 77) at anytime prior to hearing.

E. The second preliminary matter involved a motion by DTI and Save A Buck (“Intervenors’ Motion”) objecting to the use at hearing of the witnesses and exhibits set forth in the Appli-cant’s Witness and Exhibit List dated and served on July 7, 1999.  After oral argument by the parties, the Intervenors’ Motion was granted, in part, and denied, in part.  It was ordered that the Applicant would be allowed to solicit testimony from Michael J. Martinez, Juliet V. Martinez, and Kristine Acott since the identity of these individuals as potential witnesses had previously been disclosed to Intervenors in the Applicant’s application.  It was ordered that the Applicant would not be allowed to solicit testimony from the remaining witnesses listed in the subject Witness and Exhibits List (Mr. Keck, Mr. Story, and Mr. West) since the identity of these witness had not been similarly disclosed.  Disclosing the identity of such witnesses only one day prior to hearing would not afford Intervenors a sufficient opportunity to prepare and would, therefore, be prej-udicial to them. 

F. As for the exhibits listed in the subject Witness and Exhibit List, the Applicant requested that administrative notice be taken of certain documents contained within the Commission’s file pertaining to this matter.  These documents were listed as item nos. 1, 2, and 3 in the “Exhibits” portion of Applicant’s July 7, 1999 Witness and Exhibit List and copies of such documents were appended thereto.  The subject documents consist of a portion (seven pages) of the application filed by the Applicant in this matter, Commission Decision No. C99-508 (granting emergency temporary authority in Docket No. 99A-230CP-ETA) and Commission Decision No. C99-599 (granting temporary authority in Docket No. 99A-234CP-TA).  The Applicant’s request for administrative notice of these documents was granted.

G. With regard to the remaining exhibits listed in the “Exhibits” portion of the subject Witness and Exhibit List (item nos. 4 through 10) it was ordered that the Applicant would be allowed to offer such exhibits into evidence but their admis-sibility would be subject to all applicable evidentiary rules.

H. During the course of the hearing testimony was received from Michael J. Martinez, Juliet V. Martinez, and Kristine Acott on behalf of the Applicant; Arthur J. Olson, President of DTI, on behalf of DTI; and Mary Charlene Donaldson, the owner of Save A Buck, on behalf of Save A Buck.  Exhibits 1 through 13 were identified, offered, and admitted into evidence.  At the conclusion of the hearing closing arguments were sub-mitted by the parties and the matter was taken under advisement.

I. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
FINDINGS OF FACT

J. The Applicant, Michael Martinez, doing business as Southwest Guide Service, is an individual residing at 411 1/2 N. Madison, Cortez, Colorado 81321.  He has lived in Cortez for the last 20 years.  During at least a portion of that time he worked in the construction industry and/or the restaurant business.  During the time he worked in the restaurant business he came into contact with visitors to the Cortez area who expressed a desire for a transportation service to and from some of the natural, scenic, and historic attractions located in the Southwest Colorado region.  After conducting a survey to ascer-tain the number of annual visitors to the Cortez area and after receiving encouragement from various local merchants and civic leaders, the Applicant decided to pursue initiating such a transportation service.  That decision ultimately resulted in the filing of this application.  Based on his discussions with tourists and various residents of Montezuma County, the Appli-cant is of the opinion that there is a need for his proposed service.

K. In the event this application is granted, the Appli-cant proposes to offer sightseeing service as follows: 

(1)
between Cortez and Mesa Verde National Park; 

(2)
over the so-called San Juan Skyway traversing a route from Cortez to Durango over U.S. High-way 160, thence from Durango to Ridgway over U.S. Highway 550, thence from Ridgway over Colorado Highway 62 to its intersection with Colorado Highway 145, thence from that intersec-tion over Colorado Highway 145 and U.S. High-way 160 back to Cortez; and 

(3)
between Cortez and the following historical or archeological sites in or around the Cortez area:  the Anasazi Heritage Center, the Lowry Ruins, Hovenweep National Monument and the Crow Canyon Archeological Center.  

All trips would originate and terminate in Cortez.  With the exception of the Anasazi Heritage Center, service to the sites listed in part (3) would require Applicant to traverse, at least in part, unpaved roadways.  See Exhibit 8.

L. Applicant proposes to initially provide the above-described service with two 1995 El Dorado Aerolite 200 13-passenger buses as described in Exhibit 7.  Applicant has con-firmed the availability of such equipment and has made appro-priate arrangements to lease the same from Intermountain Coach in Colorado Springs, Colorado.  The subject equipment would either be operated by the Applicant himself or by qualified drivers hired by the Applicant for that purpose.  The Applicant indicated that he or others employed by him would educate themselves as to the history and culture of the area for the purpose of relating such knowledge to the Applicant’s customers as part of the proposed sightseeing tours.

M. There was some confusion in the testimony presented by the Applicant and his mother, Juliet V. Martinez, concerning the ownership of certain assets shown on Exhibit 6 and the financial statement attached to the application filed with the Commission.  Ms. Martinez testified that all the assets shown on Exhibit 6 belonged to her.  However, Mr. Martinez testified that the “cash on hand” (in the amount of $6,000), the “life insurance sur-render value” (in the amount of $8,000), and the automobile (with a present value of $18,000) belonged to him.  Nonetheless, Ms. Martinez testified that all her assets would be made avail-able to the Applicant in the event they were needed to support the Applicant’s proposed transportation business.  Even with the adjustments referred to above, Exhibit 6 indicates that Ms. Martinez has a net worth of approximately $187,500 and the Applicant has a net worth of approximately $28,000.  In addi-tion, the Applicant testified that he has secured approval for a business loan from Vectra Bank in the amount of $25,000, con-ditioned only upon a grant of this application.  Concerning financial fitness, therefore, the Applicant is not in bankruptcy and appears financially capable of instituting the proposed service.

N. If the application is granted, the Applicant indicated that he is ready, willing, and able to provide the requested service and to comply with all applicable Commission rules and regulations governing common carriers of passengers by motor vehicle.

O. Kristine Acott, Executive Director of the Cortez Area Chamber of Commerce appeared at the hearing and testified in support of the application.  In her capacity as Executive Director, Ms. Acott has regular contact with visitors to the Cortez area as well as many of the local merchants and resi-dents.  During what she described as the “peak summer tourist season”, Ms. Acott estimated that she is approached approxi-mately five times per week by tourists who inquire about the availability of for-hire transportation services to and from the natural, scenic, and historic attractions located in the Southwest Colorado region.  These individuals express a desire to use for-hire services as a result of their fear of mountain-ous driving conditions, their desire to travel as a group in one vehicle, or their general desire to be “toured” as opposed to driving themselves.  As a result of these various contacts, it is Ms. Acott’s opinion that there is a need for the service proposed by the Applicant.

P. Although Ms. Acott indicated that she was unaware that DTI provided any type of “sightseeing” or “tour” service, she was aware that DTI provided some form of transportation service in the area.  In fact, she has referred individuals to DTI for such service in the past.  She acknowledged that she had no knowledge of whether the service provided by DTI to such indi-viduals was satisfactory or unsatisfactory.  She testified that she was unaware of any specific service deficiencies experienced by such individuals in connection with their use of DTI. 

Q. Ms. Acott testified that she was aware of the taxi service provided in Cortez by Save A Buck.  However, she was generally unaware that it provided service outside the city limits of Cortez.  She considers the taxi service provided by Save A Buck to be different than the sightseeing service pro-posed by the Applicant.  Ms. Acott was unaware of any specific service deficiencies experienced by anyone she may have referred to Save A Buck in connection with their use of that carrier’s service. 

R. DTI is a motor passenger common carrier providing for-hire transportation services under authority issued by the Com-mission in Certificate No. 14196 (Exhibit 9).  This Certificate authorizes DTI to provide a variety of passenger carrier serv-ices generally within a 100-mile radius of the intersection of U.S. Highways 160 and 550 in Durango, Colorado.  That service area completely encompasses the territorial scope of the Appli-cant’s proposal.  As specifically pertinent to this application, § (2)(C) of the DTI Certificate authorizes sightseeing service between all points in the above-described radius subject to cer-tain restrictions.  Of particular importance to this case is restriction (E) which prohibits DTI from providing sightseeing services on unpaved or unnumbered roads or jeep trails.

S. DTI operates four 14-passenger vans, one 49-passenger bus, and five 7-passenger Colt Vistas.  This equipment allows DTI to transport up to 100 individuals at any one time.  Eight qualified drivers operate DTI’s equipment.  Additional equipment and drivers are available to DTI on a contract basis as needed.  All of the DTI equipment is stationed at its headquarters in Durango.  DTI employs four tour guides who are qualified to give narrative sightseeing tours within the area.  Additional tour guides are available to DTI on a contract basis.

T. DTI holds itself out to provide scenic tours between Cortez and Mesa Verde National Park (Exhibit 2) and over the “San Juan Skyway” with a pick-up point in Cortez (Exhibit 3).  Such services are provided under the trade names of “Mesa Verde Tours” and “Southwest Scenic Tours”.  Mr. Olson testified that service to the Lowry Ruins, Hovenweep National Monument, and the Crow Canyon Archeological Center is provided under DTI’s charter authority as a result of the restriction (E) limitation appli-cable to the sightseeing portion of the DTI Certificate.  How-ever, by the terms of Certificate No. 14196, DTI’s charter services must either originate or terminate at the La Plata County Airport located southeast of Durango (§ (2)(B)), at a point in San Juan County (§ (2)(D)(1)), or at a point in Archuletta County (§ (2)(D)(2)).

U. Mr. Olson indicated that DTI has actively provided service under Certificate No. 14196 for approximately 18 years and that it actively solicits transportation business within its operating area.  He testified that, to his recollection, DTI had never refused a request for sightseeing service within Montezuma County that it was legally capable of providing.  Within the past few years DTI has placed particular emphasis on soliciting additional business in La Plata and Montezuma Counties.  It has distributed brochures (Exhibits 2-4), placed advertising in local telephone directories (Exhibit 10), and trade publica-tions, placed radio advertisements, and distributed “tent cards” (Exhibit 11).  Despite these efforts, only 1 percent to 2 percent of DTI’s revenue comes from trips originating and terminating in Montezuma County.  This amounts to only about $5,000 in revenue annually.  As a result of DTI’s inability to generate more business in Montezuma County, it is Mr. Olson’s opinion that the additional services proposed by the Applicant are not needed.  He fears that a grant of this application will divert needed revenue from DTI’s operations thereby impairing its ability to provide adequate service under Certificate No. 14196.

V. Save A Buck is a motor passenger common carrier pro-viding for-hire taxi services under authority issued by the Com-mission in Certificate No. 53861 (Exhibit 12).  This Certificate authorizes Save A Buck to provide taxi service between points in Montezuma County, and between said points, on the one hand, and all points in Dolores County, on the other hand.  Save A Buck operates one vehicle, a 1994 seven-passenger Plymouth Voyager.  Ms. Donaldson operates the vehicle.  Since Save A Buck has only one vehicle in service, it is occasionally unable to respond to other service requests when its vehicle is engaged in providing service for another customer.  Save A Buck provides service from 10:00 a.m. to 2:00 a.m. daily, seven days per week.  It adver-tises its service on the radio, in the Cortez Sentinel newspaper and by distributing brochures within the Cortez area.

W. While Ms. Donaldson acknowledged that most of her business involves trips within the Cortez city limits, she indi-cated that Save A Buck occasionally receives a request for serv-ice to or from Mesa Verde National Park or some other point of natural, scenic, or historic interest in Montezuma County.  Ms. Donaldson fears that any sightseeing authority granted to the Applicant will be used to provide a mere “shuttle” service in direct competition with her taxi service.  If this occurs, she estimates that the Applicant could divert approximately 10 percent of her present business.  In Ms. Donaldson’s opinion, such a diversion would have a devastating impact on her busi-ness.

III.
DISCUSSION

X. The legal standard governing this application for sightseeing authority is that of regulated monopoly, not regu-lated competition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  The regulated competition standard described in § 40-10-105(2), C.R.S., is limited on its face to applications for taxi authority within and between counties with a population of 60,000 or greater based on the 1990 federal census.  As a result, before a new sightseeing carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be substantially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).

Y. The Applicant has not sustained its burden of proof under the above-described legal standard with regard to the first two segments of its proposal; i.e., to provide sightseeing service between Cortez and Mesa Verde National Park or to pro-vide such service over the San Juan Skyway.  The evidence of record establishes that DTI is actively holding itself out to provide and does provide such service under its existing author-ity.  No evidence was presented at the hearing documenting any service deficiencies experienced by any user of DTI’s services within this area.  Ms. Acott, the only public witness testifying in support of the application, indicated that she was unaware of any service failures experienced by those she referred to DTI for transportation service.  Accordingly, no credible evidence was presented at the hearing which would support a finding that DTI’s service within the first two segments of the Applicant’s proposed service area is substantially inadequate.  As a result, those portions of the application must be denied.

Z. The Applicant has, however, sustained its burden of proof  with regard to a portion of the third segment of its proposal; i.e., to provide sightseeing service between Cortez and the Lowry Ruins, the Hovenweep National Monument, and the Crow Canyon Archeological Center.  

AA. The evidence of record establishes that neither DTI nor Save A Buck is authorized to provide sightseeing services to the above points under their respective Certificates.  DTI’s sightseeing authority is restricted against providing such serv-ice on unpaved or unnumbered roads or jeep trails.  The evidence establishes that service to the above-named points would neces-sarily require a carrier to traverse such unpaved and/or unnum-bered roads, at least in part.  As a result of the restriction contained in the DTI Certificate, it is legally precluded from doing that.  Further, as indicated above, the territorial scope of DTI’s charter authority does not allow it to provide such service between Cortez and these points.  In any event, charter service is distinctly different than sightseeing service as is borne out by the varying definitions of these terms set forth in the Commission’s Rules, Regulations, and Civil Penalties Govern-ing Common Carriers of Passengers by Motor Vehicle; 4 CCR 723-31-2.2.1 and 4 CCR 723-31-2.2.3.  By virtue of the foregoing, it necessarily follows that DTI’s service between Cortez and the Lowry Ruins, the Hovenweep National Monument, and the Crow Canyon Archeological Center is substantially inadequate.  

AB. Similarly, the taxi service which may be provided by Save A Buck to these points is distinctly different from the sightseeing service proposed by the Applicant.  As defined by the Commission’s Rules, Regulations, and Civil Penalties Govern-ing Common Carriers of Passengers by Motor Vehicle (4 CCR 723-31-2.2.4 and 4 CCR 723-31-2.13), a taxi carrier may only provide service in vehicles with a maximum seating capacity of seven and the first passenger must be afforded exclusive use of the vehi-cle.  A sightseeing carrier is not constrained by such vehicle or “exclusive use” limitations but, instead, must provide serv-ice “...for the sole purpose of viewing or visiting places of natural, historic, or scenic interest, and the transportation originates and terminates at the same point.”  4 CCR 723-31-2.2.3 (Emphasis added).  The vehicle size and exclusive use limitations applicable to Save A Buck’s taxi service would inhibit it from serving larger groups who wish to travel in one vehicle.  In addition, Save A Buck presented no evidence indi-cating that it was capable of offering narrative “tours” in connection with its service.  As a result, Save A Buck’s taxi service between Cortez and the Lowry Ruins, the Hovenweep National Monument, and the Crow Canyon Archeological Center is substantially inadequate.

AC. This Commission’s jurisdiction over passenger common carriers is limited to those providing transportation within the State of Colorado.  Section 40-1-102(3)(a)(1), C.R.S.  Certain evidence presented at the hearing suggests that a portion of the Hovenweep National Monument lies within the State of Colorado and the remainder lies within the State of Utah.  See Exhibit 8.  Any grant of operating authority to the Applicant in this pro-ceeding must necessarily be confined to service between points within the State of Colorado.  Any desire by the Applicant to serve that portion of the Hovenweep National Monument lying within the State of Utah must be addressed by other federal or state regulatory agencies.

AD. With regard to Commission Decision No. C99-508 (grant-ing emergency temporary authority in Docket No. 99A-230CP-ETA) and Commission Decision No. C99-599 (granting temporary author-ity in Docket No. 99A-234CP-TA), it is noted that the legal standards pertaining to and the proof submitted with emergency temporary and regular temporary authority applications are dif-ferent than are applicable to permanent authority applications.  Section 40-6-120, C.R.S.  Accordingly, the subject Decisions are not legally relevant to the issues involved in the instant per-manent application.  4 CCR 723-1 Rule 50(i)(4)(“...a grant of requested temporary authority creates no Presumption that any permanent authority application, if filed, will be granted.”)

IV. CONCLUSIONS

AE. The Applicant proposes a sightseeing service between Cortez and the Lowry Ruins, the Hovenweep National Monument, and the Crow Canyon Archeological Center that is required by the present or future public convenience and necessity.

AF. The existing services provided by DTI and Save A Buck between Cortez and the Lowry Ruins, the Hovenweep National Monument, and the Crow Canyon Archeological Center is substan-tially inadequate.

AG. The Applicant is sufficiently fit, financially and otherwise, to conduct the proposed operations.

AH. The application should be granted, in part.

AI. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

V.
ORDER

AJ. The Commission Orders That:

1. Docket No. 99A-149CP, being an application of Michael Martinez, doing business as Southwest Guide Service, is granted, in part.

Michael Martinez, doing business as Southwest Guide Service shall be granted a certificate of public conven-

ience and necessity to operate as a common carrier by motor vehicle for hire as follows:

passengers and their baggage, in sightseeing service,

between Cortez, Colorado, on the one hand, and, on the other hand, the following points located in Montezuma County, State of Colorado:  the Lowry Ruins, the Hovenweep National Monument and the Crow Canyon Archeological Center.

RESTRICTION:

Restricted to providing service that originates and terminates in Cortez, Colorado.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or Stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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