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denying motion to dismiss
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I. statement

A. On June 7, 1999, Respondent, Public Service Company of Colorado (“Public Service”) filed a Motion to Dismiss the Com-plaint of Dr. Richard Evans (“Complainant”).

B. On June 21, 1999, Complainant filed a Response to the Motion.

C. Public Service requests that the Commission dismiss the complaint for the reason that Complainant has failed to state a claim upon which relief can be granted, contrary to Rule 61(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and § 40-6-108(1)(a), C.R.S.  Public Service argues that Complainant has failed to set forth in the complaint sufficient facts and information to advise Public Service of how any law, order, Commission rule, or public utility tariff has been violated.  Public Service also contends that Complainant has failed to comply with Rule 11 of the Commission’s Rules of Practice and Procedure in that the complaint fails to assert any legal authority in support of the allegations stated.

D. In its Response to the Motion to Dismiss, Complainant states that it bases its complaint on the provisions of § 40-4-101, C.R.S., concerning the rules, regulations, and practices of a public utility.

E. On July 7, 1999, Public Service filed a Motion for Leave to Reply to Response to Motion to Dismiss or, Alterna-tively, Motion for Leave to Amend Motion to Dismiss. Public Service states that Complainant has not provided any factual support or legal basis to establish a violation of Section 40-4-101, C.R.S. and denies that it has violated the statute.  The Motion of Public Service for leave to reply is granted.

F. The motion of Public Service to dismiss the complaint will be denied.  Section 40-6-108(1)(a), C.R.S., states that:

Complaint may be made by the Commission on its own motion or by any corporation, person, ... by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public util-ity, including any rule, regulation, or charge hereto-fore established or fixed by or for any public util-ity, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the Commission.

Section 40-4-101(1), C.R.S., states:  

Whenever the Commission, after a hearing upon its own motion or upon complaint, finds that the rules, regu-lations, practices, equipment, facilities, or service of any public utility or the methods of manufacture, distribution, transmission, storage, or supply employ-ed by it are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the Commission shall determine the just, reasonable, safe, proper, ade-quate, or sufficient rules, regulations, practices, equipment, facilities, service, or methods to be observed, furnished, constructed, enforced, or employ-ed and shall fix the same by its order, rule, or reg-ulation.

G. Under the provisions of the above statutes, the Com-mission is given broad authority to entertain complaints against jurisdictional utilities.  Considering the complaint in the light most favorable to the Complainant in considering Public Service’s Motion to Dismiss, it is found that the complaint sufficiently provides a legal basis in support of the allega-tions and to advise Public Service of the nature of the com-plaint.

II. order

H. It Is Ordered That:

1. The Motion to Dismiss filed by Public Service Company of Colorado is denied.

2. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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