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I. statement of the case

A. On June 29, 1998, ICG Telecom Group, Inc. (“ICG”), filed a complaint naming U S WEST Communications, Inc. (“U S WEST”), as Respondent.

B. On July 1, 1998, the Commission issued an Order to Satisfy or Answer and issued a Notice of Hearing for July 21, 1998.

C. U S WEST objected to the request of ICG to expedite the complaint process pursuant to Rule 61(j)(5) of the Commis-sion’s Rules of Practice and Procedure, 4 Code of Colorado Reg-ulations (“CCR”) 723-1-61(j)(5).  Pursuant to the Rule, the July 21, 1998 hearing was vacated.

D. On July 13, 1998, U S WEST filed a Motion to Dismiss the Complaint, or in the Alternative, to Stay the Complaint pending an attempt to resolve the dispute under the provisions of the terms of the ICG/U S WEST Arbitrated Interconnection Agreement, prior to the Commission entertaining the complaint.

E. By Interim Decision No. R98-762-I (August 10, 1998), the complaint was stayed until the dispute resolution process of the Interconnection Agreement was exhausted.  The parties were ordered to notify the Commission within five days of the comple-tion of the dispute resolution process as to whether a hearing before the Commission was necessary.

F. On September 29, 1998, ICG filed a pleading stating that the parties participated in the resolution process, but were unsuccessful in resolving the dispute.  ICG requested that the Commission reset the hearing date on its complaint.

G. On October 22, 1998, Interim Decision No. R98-1028-I was issued, resetting the hearing for November 30, 1998.  U S WEST was ordered to answer the complaint.

H. On November 12, 1998, U S WEST filed its Answer. 

I. On November 17, 1998, ICG and U S WEST filed a Joint Stipulated Motion to Reschedule the Hearing Date.  The Joint Motion to Vacate was granted by Interim Order No. R98-1151-I (November 25, 1998), and the hearing was rescheduled for December 17, 1999.

J. On November 24, 1998, ICG filed a Motion for Summary Judgment.  On December 11, 1998, U S WEST filed a Motion to Dismiss the Complaint for Lack of Subject Matter Jurisdiction, or in the Alternative, for Summary Judgment.

K. On December 8, 1999, ICG and U S WEST filed a Stip-ulation wherein the parties agreed that the issue presented by the ICG complaint could be resolved as a matter of law on cross motions for summary judgement, and agreed to submit the com-plaint to the Commission on cross motions for summary judgment.

L. The parties through counsel appeared before the under-signed Administrative Law Judge on December 17, 1998 and orally argued their cross motions for summary judgment.  The motions were taken under advisement.

M. On March 5, 1999, U S WEST filed a Motion for Order Staying Funding of Escrow Pending Resolution of Dispute and to Set Briefing Schedule.  U S WEST also requested that the parties be allowed to brief the impact of the Federal Communications Commission (“FCC”) decision, Intercarrier Compensation for ISP- Bound Traffic,  CC Docket Nos. 96-98 and 96-68 (FCC February 25, 1999).  On March 19, 1999, ICG filed a pleading objecting to the granting a stay of funding the escrow account and also requested an opportunity to brief the FCC ISP decision.  The requests to brief the ISP Decision were granted In Interim Decision No. R99-392-I.  The parties were granted until May 4, 1999 to brief the FCC case.  The motion to stay funding of escrow account was taken under advisement.

N. The following pleadings were filed by the parties in support of their cross motions for summary judgment:
Date of Filing


Description of the Motions
November 24, 1998

ICG’s Motion for Summary 
 




Judgment and Memorandum of 
 




Points and Authorities in
 




Support of Summary Judgment

December 11, 1998

U S WEST’s Response in 
 




Opposition to the Motion of 
 




ICG for Summary Judgment

December 11, 1998

U S WEST’s Motion to Dismiss 
 




for Lack of Subject Matter 
 




Jurisdiction, or in the 
 




Alternative, for Summary 
 




Judgment

December 16, 1998

ICG’s Memorandum of Points 
 




and Authorities in Opposition 
 




to U S WEST’s Cross Motion 
 




for Summary Judgment and 
 




Reply in Further Support of 
 




ICG’s Motion for Summary 
 




Judgment

January 12, 1999

ICG’s Statement of 
 




Supplemental Authority

May 4, 1999


ICG’s Memorandum on the FCC’s
 




Declaratory Ruling on 
 




Internet Traffic

May 4, 1999


U S WEST’s Memorandum 
 




Regarding the Impact of the 
 




FCC’s ISP Decision

May 10, 1999


U S WEST’s Supplemental
 




Decision of the Nevada Public 
 




Utilities Commission 
 




Regarding Docket No. 98-115 
 




and 99-1007

May 21, 1999


ICG’s Statement of 
 




Supplemental Authority in
 




Support of its Motion for 
 




Summary Judgment

June 2, 1999


U S WEST’s Response to ICG’s 
 




Statement of Supplemental 
 




Authority

O. Pursuant to § 40-6-109, C.R.S., a written recommended decision is transmitted to the Commission.

II. findings and conclusions of law

P. ICG is a competitive local exchange carrier providing telecommunications services in Colorado.

Q. U S WEST is an incumbent local exchange carrier pro-viding local telecommunications services and other services in the State of Colorado.

R. The Commission has subject matter jurisdiction over this matter.

S. This docket was initiated by a complaint filed by ICG.  The legal issue raised in ICG’s complaint is whether U S WEST is required to pay reciprocal compensation to ICG for terminating local calls of U S WEST customers including traffic to Internet Service Providers (“ISPs”).  ICG contends that traffic destined to ISPs is local traffic terminating on ICG’s network.  U S WEST contends that as a matter of law, ISP traffic is interstate rather than local traffic which does not terminate on ICG’s network.  Both parties contend that most if not all of the traffic for which ICG seeks reciprocal compensation is ISP traf-fic.  The parties also contend that the issue of whether the ISP traffic is subject to reciprocal compensation is a legal issue, appropriate for resolution by summary judgment.

T. Summary judgment is appropriate in this case since there is no genuine issue as to any material fact, and the moving party is entitled to judgment as a matter of law.  Crouse v. City of Colorado Springs, 766 P.2d 655, 661 (Colo. 1988).  The legal issue presented by the cross motions for summary judgment is whether U S WEST is obligated under the terms of the Interconnection Agreement between U S WEST and ICG to pay com-pensation to ICG for terminating U S WEST customers’ calls within the local calling area to ISP customers  of ICG.  

U. Section 251(b)(5) of Telecommunications Act of 1996, 47 U.S.C. Section 251(a)(1) requires local exchange carriers to provide reciprocal compensation for transport and termination of telecommunications.  In order to determine whether the subject traffic should be subject to reciprocal compensation, one needs to review the ICG/U S WEST Interconnection Agreement, Commission rules and decisions, and any applicable (“FCC”) decisions and rules.  

V. U S WEST and ICG negotiated an interconnection agree-ment pursuant to Section 252 of the Telecommunications Act which was approved by this Commission on January 15, 1997 (Decision No. C97-51).  The Interconnection Agreement provides that U S WEST and ICG will terminate the local traffic of each other and provide compensation. Section V(A),(B)and (C) of the Inter-connection Agreement provides: 

 
A.
Reciprocal traffic exchange addresses the exchange of traffic between ICG end users and USWC end users.  If such traffic is local, the provisions of this Agreement shall apply.

 
B.
The types of traffic to be exchanged under this Agreement include: 1. EAS/local traffic as defined above. 2. IntraLATA toll traffic as defined above.

 
C.
Types of Exchanged Traffic: Local traffic will be terminated as Local Interconnection Service (LIS).  § II(A) and V(A)).  

W. Rule 4 CCR 723-39-4.2, Compensation for Terminating Local Traffic, provides that: 

“Except as provided in Rule 4.8, a terminating provider may charge the originating provider a termination fee for all local calls which  originate on the originating party’s network and terminate on the terminating provider’s network.

Although the parties agree that the interconnection agreement applies to the termination of local calls, U S WEST argues that the traffic for which ICG seeks compensation are calls to ISPs which U S WEST characterizes as interstate calls.  U S WEST argues that since the calls are interstate, the provisions of the interconnection agreement do not apply and that the Commis-sion lacks subject matter jurisdiction.  ICG contends that although the destination of the calls are to ISPs, the calls terminate on ICG’s local network and therefore they are local calls that requires compensation to ICG under the terms of the Interconnection Agreement.  The question then is whether traffic destined to ISPs are considered to be local calls for which termination of such calls require compensation under the terms of the Interconnection Agreement.

X. This Commission has previously ruled that reciprocal compensation obligations includes traffic terminated to enhanced services traffic.  In Docket No. 96A-287T, the petition of MFS Communications Company, Inc. (“MFS”), for arbitration of the MFS/U S WEST Interconnection Agreement, The Commission found that the obligations of reciprocal compensation apply to local traffic including enhanced services traffic.  In another case before the Commission, Docket No.96A-331T concerning a tariff filing by U S WEST, The Commission rejected Section 3.4(A)1(b), Sheet 5 Of Local Network Interconnection and Service Resale Tariff (Colo. P.U.C. No. 17) in which U S WEST exempted traffic terminated to extended service providers from reciprocal com-pensation provisions.  The Commission in Decision No. C97-739, mailed on July 28, 1997 stated at page 12:  

This Section shall be removed.  The Commission has previously ruled in the arbitration decisions that enhanced service traffic is local traffic and should not be exempted from reciprocal compensation mecha-nisms.

Y. U S WEST contends that the ISP traffic is not local, but rather the traffic terminates at a distant Internet web site.  U S WEST states that ISP traffic is interstate in nature and the Commission should either dismiss the complaint or grant U S WEST’s Alternate Motion for Summary Judgment.  U S WEST argues that in the case of In The Matter of GTE Telephone operating Cos., CC Docket No. 98-79, FCC 98-292 at paragraph 21 (October 30, 1998), the FCC ruled that ISP traffic is interstate in nature.  The FCC in the GTE order clearly stated, however, as pointed out by ICG, that its decision applied only to the investigation of GTE’s federal tariff for ADSL service, and that “this order does not consider or address issues regarding whether local exchange carriers are entitled to receive recip-rocal compensation when they deliver to information service providers, including Internet service providers, circuit-switched dial-up traffic originating by interconnecting local exchange carriers (“LECs”).  (GTE order, paragraph 2).

Z. On February 25, 1999, the FCC issued a declaratory ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket No. 99-68 (the “ISP Decision”).  The FCC stated in its order that it has received requests to state whether LECs are entitled to reciprocal compensation for traffic that it transports to ISPs.  In response to these requests, the FCC issued its declaratory order concluding that ISP bound traffic is “jurisdictionally mixed and appears to be largely inter-state.”  The FCC, however, concluded that: 

“this conclusion, does not in itself determine whether reciprocal compensation is due in any particular instance. ...[The] parties may have agreed to recip-rocal compensation for ISP-bound traffic, or a state commission, in the exercise of its authority to arbitrate interconnection disputes under § 252 of the Act, may have imposed reciprocal compensation obliga-tions for this traffic. ...  in the absence ... of a federal rule regarding the appropriate inter-carrier compensation for this traffic, we therefore conclude that parties should be bound by their existing inter-connection agreements, as interpreted by state commis-sions (paragraph 1, page 2 of the ISP decision).  

The FCC further stated that since it has no rule concerning inter-carrier compensation for ISP-bound traffic, (Paragraph 22) it is initiating a rulemaking proceeding on this matter.

AA. It is concluded that ICG is entitled to judgment as a matter of law that U S WEST pay reciprocal compensation to ICG for terminating local calls for traffic to ISPs.  The U S WEST/ICG interconnection agreement, approved by this Commis-sion provides that U S WEST and ICG will terminate the local traffic of the other party and reciprocal compensation will be paid to the terminating party.  The Commission has determined that local exchange traffic to ISPs is to be treated for pur-poses of reciprocal compensation as other local calls in its approval of the ICG/U S WEST Interconnection Agreement and in other interconnection agreements, such as in the MFS decision.  In addition, the Commission’s Rules for Compensation for Ter-minating Local Traffic, 4 CCR 723-39-4.2 specifically provides that “a terminating provider may charge the originating provider a termination fee for all local calls which originate on the originating party’s network and terminate on the terminating provider’s network.” The FCC’s decisions in the GTE case and more recently the ISP decision do not compel a different result in this matter.

AB. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

order

AC. The Commission Orders That:

1. The motion of ICG Telecom Group, Inc., for sum-mary judgment is granted.

2. The Motion to Dismiss and Cross Motion for Sum-mary Judgement filed by U S WEST Communications, Inc., is denied.

3. The motion of U S WEST for an Order staying funding of Escrow is denied.

4. The parties shall abide by the terms of the interconnection agreement with respect to termination of each other’s local calls including traffic to Internet service pro-viders.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Rule 4.8 provided for bill and keep initially.  However, the Denver District Court vacated § 4.8 bill and keep provision in U S WEST v. PUC Case No. 96-CV-2566.
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