Decision No. R99-590

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-136R

application of the city and county of denver for authority to establish a highway-railroad grade separated general roadway corridor across the central platte valley generally on and along the broadway alignment, and to accomplish related work, in the city and county of denver, colorado.

recommended decision of
administrative law judge
michael r. Homyak
approving stipulation and
granting application

Mailed Date:  June 9, 1999

I. statement

A. This application by the City and County of Denver (“Denver”) was filed April 2, 1996.  The application seeks authority to establish a highway-railroad grade separated gen-eral roadway corridor across the Central Platte Valley.

B. Interventions to the application were filed on April 18, 1996 by Staff of the Commission (“Staff”); the Colorado Department of Transportation (“CDOT”) on April 23, 1996; and the Burlington Northern Railroad on April 29, 1996.  Each intervenor states in their interventions that they do not oppose or contest the granting of the application, but that they will participate in any resulting hearing.

C. The matter was set for hearing on June 20, 1996.  On June 13, 1996, Denver filed a Motion to Vacate Hearing on the grounds that it and the Union Pacific Railroad Company were negotiating a construction and maintenance agreement and that execution of the agreement would be complete before September 1, 1996.  Denver also stated in its Motion to Vacate Hearing that final plans will be complete at the time of the agreement.

D. Denver’s Motion to Vacate Hearing was granted in Deci-sion No. R96-622-I mailed on June 18, 1996.  The assigned Admin-istrative Law Judge further pointed out in Decision No. R96-622-I that if final plans for the project are completed and inter-ventions withdrawn, the matter can proceed without a hearing pursuant to Rules 24 and 51(g) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1, and if a resolution has not been reached by September 20, 1996, the hearing will be rescheduled.

E. Denver, Staff, and the Union Pacific Railroad Company filed a Stipulation and Submission of Exhibit on August 30, 1996.  Exhibit 1 to the stipulation contains the Broadway Via-duct Replacement Project Agreement and the following:

(
Exhibit A, vicinity map, Broadway Viaduct Replace-ment Project

(
Exhibit B, estimate of material and force account work

(
Exhibit C, railroad requirements, Colorado Project No. PRD-C-010-026

(
Exhibit D, legal description of project construc-tion area

(
Exhibit E-1, legal descriptions of permanent ease-ment property to be granted to the city

(
Exhibit E-2, form of easement deed for parcel PE-236 that is required for a grade separation struc-ture

(
Exhibit E-3, legal descriptions of fee simple property

(
Exhibit E-4, form of quitclaim deed for parcel 236

(
Exhibit E-5, Denargo Street area

(
Exhibit F, Walnut to 29th Street Broadway plans and profiles

(
Exhibit G, existing Broadway viaduct, plan and profile

(
Exhibit H, railroad grade separation structure Broadway plans and profiles

(
Exhibit I, civil rights exhibit

(
Exhibit J, railroad plan

(
Exhibit K, temporary crossings Broadway viaduct general layout

(
Exhibit L, utilities Broadway viaduct general lay-out

F.
It is stated in the August 30, 1996 Stipulation that Staff has reviewed the construction plans attached as exhibits to the agreement between Denver and the Union Pacific Railroad Company, and approves the same.  It is further stated that Staff has reviewed the proposed agreement between Denver and the Union Pacific Railroad Company and finds that the provisions are acceptable and will serve the public interest.  The stipulation and submission of exhibits is found to contain terms and provi-sions concerning all issues presented for construction of a highway-railroad grade separated general roadway corridor across the Central Platte Valley generally on and along the Broadway alignment and for all related work in Denver.

G.
The public interest and the public health, safety, and welfare require that the proposed stipulation be approved and that the application be granted.  The completion of the project proposed in the application will prevent accidents and promote the public safety.  The application will be granted in accor-dance with the stipulation and exhibit attached thereto.

H.
This matter is noncontested and unopposed by all intervenors and the facts set forth in the application and Exhibits A through F attached to the original applications, along with Exhibits G, H, and late-filed Exhibit I are verified by an affidavit filed June 3, 1999, by the Chief Civil Engineer, Engineering Division, Department of Public Works, City and County of Denver.  Accordingly, this matter may be determined pursuant to modified procedure without hearing and without further notice pursuant to Rule 24 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

I.
This matter has been reassigned to the undersigned Administrative Law Judge because the previously assigned Admin-istrative Law Judge terminated her employment with the Public Utilities Commission as of November 30, 1998.

J.
In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II. order

F. The Commission Orders That:

1. Docket No. 96A-136R, application of the City and County of Denver for authority to establish a highway-railroad grade separated general roadway corridor along the Central Platte Valley generally on and along the Broadway alignment, and to accomplish related work, in the City and County of Denver, Colorado, is granted.  The Stipulation and Submission of Exhibit filed on August 30, 1996 is approved.  The City and County of Denver, Colorado is authorized to establish a highway-railroad grade separated general roadway corridor along the Central Platte Valley generally on and along the Broadway alignment, and to accomplish related work, in the City and County of Denver, Colorado in accordance with the Stipulation and Submission of Exhibit, filed with this Commission on August 30, 1996.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________
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