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I. statement, findings, and conclusions

A. On January 28, 1999, U S WEST Communications, Inc. (“U S WEST”), filed a complaint naming AT&T Communications of the Mountain States, Inc. (“AT&T”), and MCI WorldCom (“MCI”) as Respondents.  U S WEST alleged in its complaint that Respondents engaged in activities in violation of the Commission’s rules, and state and federal law prohibiting “slamming”.

B. On April 5, 1999, AT&T filed counterclaims against U S WEST alleging that U S WEST violated the Colorado Consumer Protection Act, § 6-1-105(h), C.R.S.  AT&T requested that the Commission enter a cease and desist order and that AT&T be awarded treble damages, costs and attorneys’ fees.  No viola-tions of the Commission’s rules, tariffs, or any public utili-ties law are alleged.

C. On April 15, 1999, U S WEST filed a Motion to Dismiss the Counterclaims filed by AT&T.

D. On April 29, 1999, AT&T filed an Unopposed Motion for Extension of Time to Respond to U S WEST’s Motion to Dismiss.  The Unopposed Motion for an Extension was orally granted.

E. On May 7, 1999, AT&T filed its Response in Opposition to U S WEST’s Motion to Dismiss.

F. On May 14, 1999, U S WEST filed a Motion for Leave to File Reply to AT&T’s Response and on the same date, a Reply to AT&T's Response.  The motion of U S WEST for leave to file a reply is denied.  Rule 22 of the Commission’s Rules of Practice and Procedure does not permit the filing of a reply to a response to a motion.

G. On May 12, U S WEST filed an Unopposed Motion for a Ten-Day Extension of Time to File Proposed Procedural Schedule.  The motion is granted.

H. In its Motion to Dismiss AT&T’s Counterclaims, U S WEST asserts that the Commission lacks subject matter juris-diction over AT&T’s counterclaims since the counterclaims are solely based upon alleged violations of the Colorado Consumer Protection Act.

I. In its Response, AT&T argues that the Commission has jurisdiction to entertain its counterclaims against U S WEST based on the Commission’s authority to adjudicate complaint cases pursuant to § 40-6-108(1)(a), C.R.S., Article XXV of the Colorado Constitution and Colorado statutes.  AT&T also contends that under the doctrine of primary jurisdiction, the Commission has the power to entertain AT&T’s counterclaims.

J. The Commission has broad authority to regulate public utilities in the State of Colorado under the authority granted to it by Article XXV of the Colorado Constitution, and the Public Utilities Law, § 40-1-101 et seq.; 40-3-102, C.R.S.  See Mountain States Telephone and Telegraph Company v. Public Utili-ties Commission, 195 Colo. 130, 576 P.2d 544 (1978); City of Montrose v. Public Utilities Commission, 629 P.2d 619 (1981).  However, the Commission’s power is not without limit.  The Com-mission is not a court and it does not have judicial powers to adjudicate claims brought under State statutes.  People v. Swena, 88 Colo. 337, 296 P.2d 271 (1931).  The Commission’s jurisdictional authority is limited by Article XXV of the Colorado Constitution and by the Colorado Public Utilities Law.  Article XXV grants the Commission the authority to regulate the facilities, services, rates, and charges of public utilities.  The Colorado General Assembly pursuant to § 40-3-102 and 40-4-101, C.R.S., confers jurisdiction upon the Commission to regu-late rates, charges, facilities, and services of jurisdictional public utilities.

K. Section 40-6-108, C.R.S., grants the Commission the power to adjudicate complaint cases:

(1)(a)
Complaint may be made by the Commission on its own motion or by any corporation, person ... setting forth any act or thing done or omitted to be done by any public utility, including any rule, regu-lation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the Commission.

The power to adjudicate complaints in the above statute, as pointed out by U S WEST in its Motion to Dismiss, must be read within the context of the Commission’s constitutional and statu-tory power to regulate the facilities, service, rates, and charges of jurisdictional utilities.

L. It is concluded that the Commission lacks the subject matter jurisdiction to adjudicate claims brought pursuant to the Colorado Consumer Protection Act.  The counterclaim of AT&T should be dismissed.  Since it is concluded that the Commission lacks subject matter jurisdiction as a matter of law, the doc-trine of primary jurisdiction is inapplicable.

M. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

N. The Commission Orders That:

1. The Motion to Dismiss the Counterclaims of AT&T Communications of the Mountain States, Inc. is granted.

2. The Unopposed Motion for a Ten-Day Extension of Time to File Proposed Procedural Schedule to and including May 24, 1999 is granted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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