Decision No. R99-490-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99S-110T

re:  the investigation and suspension of tariff sheets filed by u s west communications, inc., with advice letter no. 2756.

interim order of
administrative law judge
ken f. kirkpatrick
granting late-filed
petition to intervene

Mailed Date:  May 14, 1999

I. statement

A. This proceeding was instituted by the issuance of Decision No. C99-290.  Ordering paragraph no. 3 of that decision stated as follows:

Any person, firm, or corporation including any who have previously filed a document protesting the pro-posed the tariffs, who desire to intervene and par-ticipate as a party in this proceeding shall file a motion to intervene with the Commission within 30 days after the mailing date of this Decision, and shall serve a copy of the motion on U S WEST Communications, Inc.’s attorney of record.

On April 26, 1999, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed its Untimely Petition to Intervene.  AT&T did not originally serve this petition on U S WEST Communica-tions, Inc. (“U S WEST”), as required by Commission order.  Sub-sequently AT&T did serve a copy of the petition on U S WEST.  By this petition AT&T states that it is a telecommunications serv-ice provider which will be impacted by the tariffs which are the subject of this proceeding.

B. Concerning the grounds for untimeliness, AT&T notes that the petition is approximately one week late.  It states that it was negligent in tracking the intervention period for this proceeding and suggests that no party will be prejudiced due to the hearing not scheduled until July 8, 1999.

C. No response to the petition was filed.

D. This a close case.  Attorney negligence has been held to be sufficient to set aside a default in the context of a civil proceeding.  See Trujillo v. Industrial Commission, 648 P.2d 1094 (Colo. App. 1982), and cases cited therein.  Given the short time frame of the untimeliness and the lack of opposition, as well as the lack of demonstrated prejudice, it is concluded that the late-filed petition should be granted.

II. order

E. It Is Ordered That:

1. The Late-Filed Petition to Intervene filed April 26, 1999 by AT&T Communications of the Mountain States, Inc., is granted.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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