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DOCKET NO. 98C-414G
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interim order of
administrative law judge
ken f. kirkpatrick
(1) granting motion to compel
in part; and (2) establishing
deadlines for the filing of testimony

Mailed Date:  April 8, 1999

I. statement

A. On March 29, 1999, Staff of the Public Utilities Com-mission (“Staff”) filed its Motion to Compel Discovery Responses.  By this motion Staff seeks an order compelling K N Gas Gathering, Inc. (“KNGG”), to respond to Staff’s First Set of Discovery served March 12, 1999.  On April 5, 1999, KNGG filed its Response to Staff’s Motion to Compel.  For the reasons set forth below the motion should be granted in part and denied in part.

B. At the outset it should be noted that both parties agree that the scope of this docket is limited to whether KNGG has become a public utility as a result of its ownership and operation of the Golden Pipeline.  This was clarified by the Commission in Decision No. C99-48, January 13, 1999.  In that same decision, in footnote 3, the Commission noted as follows:

We note that, although the scope of this proceeding is to investigate and issue a ruling relating to those facilities discussed in the Order to Show Cause, it may be that evidence concerning other KNGG facilities (e.g., KNGG having interconnected the subject pipeline to other facilities to permit it to serve new end users) will be relevant to whether it has become a public utility in its operation and ownership of the facilities specifically at issue here.

C. The parties disagree as to the implication of foot-note 3, and this concerns and is relevant to the inquiry con-cerning Staff’s discovery.  Discovery Request No. 2 states as follows:

Provide a topographical map or maps showing the loca-tion of facilities of KNGG’s system.  (At a minimum, the facilities should include the Golden Pipeline and facilities/pipelines of KNGG contiguous and adjacent to the Golden Pipeline.)  In addition provide a dia-gram showing daily design capacity and operation of the Golden Pipeline and facilities/pipelines of KNGG contiguous and adjacent to the Golden Pipeline.  Further, provide a description of the facili-ties/pipelines of KNGG contiguous and adjacent to the Golden Pipeline.  (The description should include but not be limited to a general description of the orig-inating and terminating points of the segments of the pipeline, length and size, identification of odoriza-tion and metering points or stations, operating pres-sure, annual throughput, and revenues or estimates thereof, type and number of customers or estimates thereof.)

KNGG has objected to Request No. 2 for anything other than the Golden Pipeline.  It is objected to as irrelevant, immaterial, not calculated to lead to the discovery of admissible evidence.  (KNGG makes these same objections for essentially all of Staff’s discovery.)

D. The discovery request seeks information concerning facilities which are both contiguous and adjacent to the Golden Pipeline.  Contiguous in common parlance means in actual contact or touching.  Adjacent simply means being near to or close to something.  The Administrative Law Judge (“ALJ”) reads Decision No. C99-48 and footnote 3 as allowing for discovery of contig-uous facilities, that is, other facilities that come into actual contact with and are touching the facilities of KNGG.  As a further clarification, a working definition would be that facil-ities are contiguous if gas could flow or does flow through the facilities as they exist.  At this stage of discovery the infor-mation sought for contiguous facilities should be provided.  However, it need not be provided for non-contiguous facilities.

E. Discovery Request No. 3 states as follows:

Please state whether or not KNGG holds or has held any franchise, CPCN, easement, right-of-way in its name in the construction of facilities/pipelines, of KNGG con-tiguous and adjacent to the Golden Pipeline.

(A)
If affirmative, provide a copy of each such authority.

(B) Please state whether or not any subsidiaries and affiliations for KNGG holds or has held any franchise, CPCN, easement, right-of-way in the area where KNGG commences, continues, or completes construction of facili-ties/pipelines of KNGG contiguous and adja-cent to the Golden Pipeline.  If affirmative please include a copy of such authority.

(C) If neither KNGG nor its subsidiaries and affiliations have any franchise, CPCN, ease-ment, right-of-way in the area where KNGG commences, continues, or completes construc-tion of facilities/pipelines of KNGG contig-uous and adjacent to the Golden Pipeline, please explain what authority KNGG relies on to make such expansion or construction.

F. Consistent with the above discussion, 3(A) should be answered for any contiguous facilities but need not be answered for adjacent facilities.  Sections 3(B) and 3(C) are unintelli-gible to the ALJ and need not be answered.  Further, 3(C) appears to require a legal brief of some sort which is beyond the scope of discovery.

G. Discover Request No. 4 states as follows:

Please state whether the extension to or expansion of the Golden Pipeline (i.e., facilities/pipelines of KNGG construction contiguous and adjacent to the Golden Pipeline) can or will transport only dry, mer-chantable gas.

Consistent with the above, KNGG need not answer for adjacent facilities but only whether contiguous facilities can transport only dry merchantable gas.  The speculative “will” need not be responded to.

H. Discovery Request No. 5 states as follows:

In K N’s applications concerning the Front Runner Pipeline to the Federal Energy Regulatory Commission, CP97-707 and CP98-49, K N stated that “(a)t that point” [a location southwest of Greeley, Colorado] “the pipeline will be connected with approximately 32/34 miles of existing 16-inch smaller pipelines currently owned and operated by KNGG.”  Please provide a description of these lines including daily design capacity and/or operation.  (The description should include but not be limited to a general description of the originating and terminating points of the segments of the pipeline, length and size, identification of odorization and metering points or stations, operating pressure, annual throughput and revenues or estimates thereof, type in number of customers or estimates thereof.)

I. This request does not appear to relate to facilities that are contiguous to the Golden Pipeline and therefore it need not be responded to.

J. Discovery Request No. 6 seeks a series of admissions “With respect to KNGG facilities contiguous or adjacent to the Golden Pipeline, or as stated in the Frontrunner application ...”  To the extent that these requests for admission relate to facilities that are contiguous to the Golden Pipeline, they should be responded to.  To the extent that they request infor-mation concerning facilities that are not contiguous to the Golden Pipeline they need not be responded to.

K. Discovery Request No. 7 states as follows:

Please state whether or not the “Sale and Purchase of Wattenburg Assets” as agreed to by KNGG and K N Wattenburg Transmission Limited Liability Company dated August 20, 1997 has been consummated.  If not, please provide an estimate on the timing of the con-summation.  

L. The discovery request should be responded to.

Discovery Request No. 8 provides as follows:

Provide a copy of any materials filed or provided to any federal, state, or local authorities relating to facilities of KNGG since 1997.  (At a minimum, this should include pleadings, including discovery responses, in Dockets CP97-707 and CP98-49 for the FERC, and your correspondences, data requests, to and from the Safety and Enforcement Section of the Colo-rado PUC and the U.S. DOT).

M. A copy of any material provided to any governmental authority since 1997 is simply too broad and too burdensome of a discovery request and KNGG need not respond.  The parenthetical comment does not salvage the discovery request.

N. Discovery Request No. 9 states as follows:

Provide a copy of decisions, letter rulings, and orders from any federal, state, or local authorities that affirmatively determined that KNGG is operating a non-jurisdictional process gas service on any segments of its pipeline (e.g., on the Amoco West/Dougan south mainline).

O. To the extent that KNGG has any such information relating to segments that are contiguous to the Golden Pipeline the discovery should be responded to.  In all other respects it need not be responded to.

P. It was noted in Decision No. R99-347-I, April 8, 1999, the time for the filing of testimony would be rescheduled in this order.  The order below requires KNGG to provide the dis-covery responses no later than April 16, 1999.  The deadlines for the filing of all testimony are adjusted as set forth in the order below.

II. order

Q. It Is Ordered That:

1. Staff’s Motion to Compel filed March 29, 1999 is granted in part and denied in part as set forth above.  K N Gas Gathering, Inc., shall respond to those discovery responses as ordered above no later than April 16, 1999.

2. The deadlines for the filing of testimony are rescheduled as follows:  Staff’s testimony is due no later than April 30, 1999; K N Gas Gathering, Inc.’s testimony is due May 21, 1999; and rebuttal testimony is due June 11, 1999.

3. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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