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Appearances:

Charles J. Kimball, Esq., Denver, Colorado, for Agnes T. Weir, doing business as Care Cars; and

Charles M. Williams, Esq., Denver, Colorado, for Intervenor Tazco, Inc., doing business as Sunshine Taxi.

I. statement

A.
On July 15, 1998, Agnes T. Weir, doing business as Care Cars (“Applicant”), filed the captioned application.

B.
On July 20, 1998, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity authorizing an extension of operations under PUC No. 53096 to include the transportation of

passengers and their baggage, in call-and-demand limou-sine service,

between all points in the Counties of Delta, Montrose, and Mesa, State of Colorado and between said points on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTION:

This application is restricted to providing service to passengers for the purposes of health care, treatment, or therapy.

C.
Notices of Intervention were filed by Colorado Ven-tures, LLC, doing business as Telluride Transit Company (“Tellu-ride Transit”), Delta Transit Company (“Delta Transit”), and Tazco, Inc., doing business as Sunshine Taxi (“Sunshine Taxi”).

D.
The hearing was originally scheduled for October 13, 1998 in Montrose, Colorado.  The hearing was rescheduled for November 5 and 6, 1998 in Grand Junction, Colorado.

E.
On September 8, 1998, Applicant and Telluride Transit filed a Stipulation for Amendment to the Application and With-drawal of Intervention.  Applicant moved to amend the application to restrict service to transportation to or from hospitals, dialysis centers, doctor offices, clinics, therapy centers, den-tal offices, and medical equipment/supply providers.

F.
On September 10, 1998, Applicant and Delta Transit filed a Stipulation for Amendment and Withdrawal of Intervention.  Applicant requested to amend its application so that the applica-tion would be restricted against point-to-point service in Delta County, Colorado except for trips relating to dialysis.

G.
On October 5, 1998, in Interim Order No. R98-969-I, the proposed amendments were accepted.  Telluride Transit and Delta Transit withdrew their interventions.

H.
The application proceeded to hearing on November 5 and 6, 1998 in Grand Junction, Colorado.  Testimony was received from 15 witnesses and Exhibit Nos. 1 through 14 were marked for iden-tification and admitted into evidence.  The parties were granted until November 24, 1998 to submit statements of position.  The parties filed their statements of position on November 24, 1998.

I.
Pursuant to § 40-6-109, C.R.S., the record of the proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

A.
Operating Testimony
1. Applicant is a common carrier authorized under Certificate No. 53096 to provide transportation of passengers in call-and-demand limousine service between all points within a five-mile radius of the intersection of Horizon Drive and I-70 in Grand Junction, Colorado, and between points in this radial to points within a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 92 in Delta, Colorado, a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 90 in Montrose, Colorado, and a five-mile radius of the United States Post Office in Fruita, Colorado.  The authority is restricted to transportation of passengers for the purposes of medical care, treatment, or therapy where the driver accompanies and aides passengers to and from medical facilities and their residences.  (See Exhibit No. 3.)  By this application, Applicant requests the authority to extend its certificate to provide service between all points in the Counties of Mesa, Montrose, and Delta and between said points, on the one hand and all points in the State of Colorado on the other hand.

2. Applicant currently operates with vans shown on its equipment list. (Exhibit No. 5).  Included in the equipment list are wheelchair vans.  Applicant maintains oxygen in its vans for use by patients during transit.  Applicant also keeps basic medical supplies in the vans.

3. Applicant’s drivers are trained in CPR and first aid.  The drivers are also trained to handle dialysis patients and other passengers who may need assistance.  Although the service of Applicant is a non-emergency service, Applicant’s drivers are trained to assist patients who have various medical problems and infirmities.  All of the drivers have cell phones and the vehicles are equipped with two way radios.  Applicant’s drivers assist passengers at their homes and at their destina-tions, such as medical clinics, doctors’ offices, nursing homes, and other facilities.

4. Applicant is financially fit to provide the extended service.  Its equipment is adequate and suitable for the transportation.  Applicant is fit in all other respects.

B.
Public Witnesses

1. Kathleen Krepps, is a speech pathologist.  She works at a speech pathology center for children and adults in Grand Junction.  Approximately 20 to 25 percent of the center’s patients live outside of the geographical limits of Applicant’s current authority.  However, many of the children who visit the center are transported from schools by Applicant.  Applicant believes that she can provide this transportation for school children relying on the school children exemption contained in § 40-10-116, C.R.S.  At the present time this witness does not see children who are physically handicapped.  Some of the chil-dren and adults arrive by private transportation.  Ms. Krepps is favorably impressed with Applicant’s drivers who accompany chil-dren into the center.  She believes that they are very responsi-ble. She supports the application.

2. Verla Petty is the Director of Ariel Therapeutic Learning Center, a center for children with special emotional and learning disorders, located in Grand Junction.  Ms. Petty works with children on language skills, anger control problems, solving skills, and conflict resolution.  Applicant and Sunshine Taxi currently provide transportation for children to the learning center.  This witness does not arrange for this transportation.  Applicant testified that Applicant’s drivers provide good service and care for the children.  The drivers accompany children inside the facility and wait until the therapist arrives to see the child.  The drivers of Sunshine Taxi do not accompany the chil-dren into the center.  Applicant has no complaint with the serv-ice currently provided by Sunshine Taxi.  This witness has three foster children residing with her.  She would like to use Appli-cant’s service for transportation when necessary for her foster children, however, she lives outside of the geographical area of existing PUC authority of Applicant.  She would use Applicant’s service if the extended authority is granted.

3. Linda Marsh is the Executive Director of MesAbility.  MesAbility is a non-profit organization providing transportation services to the disabled and elderly in Mesa County.  MesAbility has 14 vehicles to provide transportation to its clients.  However, MesAbility also contracts with Applicant and Sunshine Taxi to provide transportation under its discount coupon program.  Under this program, clients of MesAbility are able to buy at a discount, coupons to ride for short distances in the Grand Junction area.  Most, if not all of the trips, are within the Applicant’s scope of operations. It would be cost pro-hibitive for a client to use the coupons for a long trip.  This witness has no complaint with either the service of Applicant or Sunshine Taxi.

4. Katie Lagelier is a physical therapist at Commun-ity Hospital in Grand Junction.  She sees children for outpatient therapy at the hospital.  The children are generally transported from schools.  Some of her clients are children who are in wheel-chairs.  Both Applicant and Sunshine Taxi provide transportation to the therapy center.  Applicant’s drivers accompany the chil-dren to the therapy center and wait until the therapist sees the child.  Sunshine Taxi does not wait.  This witness believes that it would be a benefit to have Applicant’s authority extended since she sees children from areas throughout the Grand Valley.  This witness is favorably impressed with the service provided by Applicant. 

5. Carol Swingle is a psychologist in private prac-tice.  Most of her clients are children.  Many of her clients use Applicant for transportation.  Applicant picks up the children at schools and delivers them to this witness for appointments at her office.  This witness testified that Applicant’s drivers accom-pany the children into her office and waits until he sees the patient.  This witness does not arrange transportation for the children.

6. Shelli Kenner is the mother of a developmentally disabled nine and one a half year old child.  Ms. Kenner uses Applicant to transport her child for therapy four to five times a week.  The child needs supervision while in transit.  The trans-portation provided by Applicant is within the scope of Appli-cant’s existing authority.

7. Sue Tuffin works at the Mesa County Department of Human Services.  This agency arranges for Medicaid transportation for its clients for medical treatment such as dialysis treatment.  Ms. Tuffin testified that Applicant’s driver picks up a person at their home and offers assistance into the van.  At the destina-tion, the driver assists the person into a facility.  In addition to arranging transportation with Applicant, this witness arranges transportation with Sunshine Taxi and MesAbility.  Her clients choose the form of transportation.  Approximately 60 to 65 per-cent of her clients reside within the existing authority of Applicant.  She supports the application for expansion.  She does not have a complaint with the service provided by Sunshine Taxi.

8. Kathleen Manfred is a registered nurse and manager of the dialysis clinic in Montrose.  The Montrose dialysis unit serves patients in Montrose County, Delta County, and other areas of Western Colorado.  There is a need for transportation for patients to travel to the Montrose unit.  Occasionally, there is a need for transportation of patients from the Montrose dialysis clinic to St. Mary’s Hospital in Grand Junction.  Ms. Manfred testified that the dialysis treatment is very difficult for patients.  Many patients become weak or faint after the treat-ment.  Applicant stated that its drivers are trained to antici-pate the problems of patients after dialysis treatment.  Ms. Weir, the owner of Applicant, is a registered nurse who has considerable experience in dialysis treatment.  She trains her drivers to be aware of any complications patients may experience while in transit after receiving dialysis treatment.  Ms. Manfred believes that the service provided by Applicant is very good.  She believes that it is important for Applicant to have oxygen on board the vehicles for use by dialysis patients if needed.

9. Jeanne Godwin is a social worker in the dialysis unit at St. Mary’s Hospital in Grand Junction.  She assists patients at the unit and sometimes arranges transportation for patients.  Generally, transportation is provided to the hospital by Care Cars, MesAbility, Sunshine Taxi, and private transporta-tion.  She characterizes the service provided by Applicant as good, and supports the application for expansion of the author-ity.  She testified that Applicant’s drivers provide door-to-door service.  The drivers assist the patient at their home into the van and at the hospital. They also accompany the patient into the unit.  This witness was somewhat critical of the service provided by Sunshine Taxi since on one occasion, Sunshine Taxi refused to provide service for a very difficult patient.  She testified that  patients occasionally  have to wait up to 20 minutes for Sunshine Taxi’s arrival at the unit.  There have been a few occasions when a patient has waited longer.  Most of the dialysis patients reside within the area of Applicant’s existing authority.  How-ever, there are at least five patients that reside outside of the existing authority of the Applicant, such as in Palisade, Clifton, Redlands, and Orchard Mesa.

10. Carl Hughes is the Director of Admissions for Integrated Health Services.  The company owns three nursing homes in Grand Junction, Mesa Manor, Villa Grande, and Manti Heights.  This witness recommends transportation for residents of the nurs-ing homes to various locations such as doctors’ offices, hospi-tals, and other medical facilities.  Although the three nursing homes each have their own van to provide transportation for their residents, the vans are not adequate to provide transportation for all of the residents that may need to travel to medical appointments.  Therefore Applicant’s services are extensively used.  The nursing homes are within the five-mile radius of Applicant’s existing authority as well as most of the doctor’s offices, dentists, and hospitals.  This witness testified that occasionally there is a need to transport people outside of the five-mile radius of Applicant’s authority.  Mr. Hughes does not use Sunshine Taxi for transportation of nursing home residents.  He believes that Applicant provides good service and supports the application.

11. Dr. RaeDene Schmidt, MD is the Co-Director of the St. Mary’s Hospital Dialysis Unit and the Medical Director of the dialysis clinic in Montrose.  There are currently approximately 80 patients at the St. Mary’s Dialysis Unit in Grand Junction and 17 patients at the dialysis clinic in Montrose.  Dr. Schmidt testified that patients generally require transportation to the dialysis units three times a week.  This witness does not arrange for transportation but staff at the units will suggest a par-ticular form of transportation. She is aware that Applicant pro-vides transportation and that the drivers are trained to be aware of special needs of the patient.  In addition to transportation provided by Applicant, Sunshine Taxi also provides transportation for dialysis patients.  The Grand Junction dialysis unit has patients who reside outside of the area of the current authority of Applicant.  These patients live for example in Clifton, Loma, Palisade, and Redlands.  Dr. Schmidt supports the application.

12. Jill Stout works in the admissions office of St. Mary’s Hospital in Grand Junction.  She assists with dis-charge planning of patients and assists in securing transporta-tion.  In addition to private transportation, Applicant and Sun-shine Taxi provide transportation for discharged patients.  This witness believes that the service provided by Applicant is good. Applicant’s drivers are receptive to advice of the hospital’s staff regarding  any needs of the discharged patients.  This is particularly important for patients who may be disoriented and who need assistance.  Patients who are discharged from the hospi-tal reside all over western Colorado.  She supports the applica-tion for expanded authority.  She believes that the service pro-vided by Sunshine Taxi is adequate particularly for those people who do not need assistance.

13. Loretta Weir resides in Grand Junction.  She and her husband need transportation to doctor’s offices and other medical facilities.  She currently uses the service of Care Cars.  She believes that the service is very good.  All of the trans-portation needs of Ms. Weir and her husband are within the Appli-cant’s existing authority.

C.
Intervenor’s Case

1. Intervenor Sunshine Taxi holds certificate of pub-lic convenience and necessity, PUC No. 19429 from this Commission which authorizes transportation of passengers and their baggage, in taxi service, and in charter and in call-and-demand limousine service between all points in the County of Mesa and between said points on the one hand and all points in the State of Colorado on the other hand, with certain restrictions. (Exhibit No. 9)  Sunshine Taxi provides service with the use of vehicles as indicated in Exhibit No. 10.  Approximately 20 drivers drive for the company.  Sunshine Taxi operates 24 hours a day, 7 days a week.  Included in its equipment, is one wheelchair equipped van.  Ms. Williams, the owner of the company testified that another wheelchair van will be added in the near future.  The vehicles are equipped with radios and most drivers carry cell phones.  Sunshine Taxi provides transportation for numerous people to hospitals, medical facilities, and other health related centers.  Exhibit Nos. 13 and 14 are an indication of the extent of transportation provided for medical and health.  All of Appli-cant’s vehicles are equipped with child restraints and seats.  The average response time for a pick-up is usually 20 minutes, however during busy times it can vary.  Ms. Williams believes that if the application is granted, it will adversely impact Sunshine Taxi.

III. discussion

A.
The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers.  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994).  The Commission can issue a certificate to an applicant even though there are existing carriers providing service, if the Commission finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  Appli-cant bears the burden of proof in order to obtain a certificate for the common carriage of passengers.  Applicant must by sub-stantial and competent evidence prove that the public needs the proposed service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Applicant must also estab-lish that any existing service of common carriers is substan-tially inadequate.  RAM Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985), Rocky Mountain Airways, supra.  The test of inadequacy is not perfection.  Ephraim Freightways v. PUC, 151 Colo. 596, 380 P.2d 228 (1963), RAM Broadcasting, supra.  
B.
The evidence of record establishes that Applicant has failed to meet its burden to demonstrate by substantial and com-petent evidence that the service of Intervenor, Sunshine Taxi is substantially inadequate within Mesa County or to Mesa County.  Most of the witnesses who testified in support of the application believe that the service provided by Sunshine Taxi is entirely adequate to the extent of its service within Mesa County.  Many of the witnesses stated a preference for the ancillary services provided by Applicant such as drivers trained who observe the medical condition of passengers, assistance of passengers from their homes to various medical facilities, availability of oxygen in transit, and waiting for passengers at medical facilities. These are ancillary services that are not transportation related, and are beyond the Commission’s jurisdiction to regulate.  The record does not support substantially inadequate service by the existing carrier, Sunshine Taxi, nor does it show the transporta-tion needs are unmet within Mesa County.  Therefore, the portion of the application that requests transportation between all points in Mesa County between said points on the one hand and all points in the State of Colorado on the other hand is denied.

C.
However, the portion of the application that requests a certificate to provide call-and-demand limousine service between all points in the Counties of Delta and Montrose Counties and between said points, on the one hand and all points in the State of Colorado on the other hand will be granted.  It is found that Applicant has sustained its burden to establish that there is a public need for the proposed transportation within and out of these counties to hospitals, dialysis centers, and other medical related centers.  This portion of the application is unopposed.  The record establishes in particular that there is a need to pro-vide transportation to patients who need to travel to the Montrose dialysis unit.

D.
Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. The portion of the application that requests an extension of Certificate No. PUC No. 53096 for transportation of passengers and their baggage in call-and-demand limousine service between all points in the County of Mesa, State of Colorado and between said points, on the one hand and all points in the State of Colorado on the other hand is denied.

2. The portion of the application that requests authority for an extension of Certificate of Public Convenience and Necessity PUC No. 53096 for transportation of passengers and their baggage in call-and-demand limousine service between all points in the Counties of Delta and Montrose, State of Colorado, and between said points, on the one hand and all points in the State of Colorado on the other hand is granted.

3. Agnes T. Weir, doing business as Care Cars is granted an extension of certificate of public convenience and necessity, PUC No. 53096 as follows:

Transportation of

passengers and their baggage, in call-and-demand limou-sine service

between all points in the Counties of Delta, and Montrose, State of Colorado, and between said points on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTIONS:

1.
Restricted to providing service to passengers for the purposes of health care, treatment, or ther-apy.

2. Restricted to transportation to or from hospitals, dialysis centers, doctor offices, clinics, therapy centers, dental offices, and medical equip-ment/supply providers.

3. Restricted against point-to-point service in Delta County, Colorado except for trips relating to dialysis.

4. The full and complete authority contained in Cer-tificate No. 53096 including the extension authorized by this Decision shall read as follows:

Transportation of

(1)
Passengers, in call-and-demand limousine service between all points within a five-mile radius of I-70 and Horizon Drive in Grand Junction, Colorado, and between said points, on the one hand, and, on the other hand, points within a five-mile radius of the intersection of U.S. Highway 50 and Colo-rado Highway 92 in Delta, Colorado, a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 90 in Montrose, Colorado, and a five-mile radius of the United States Post Office in Fruita, Colorado.

(2)
Passengers and their baggage, in call-and-demand limousine service, between all points in the Coun-ties of Delta and Montrose, State of Colorado and between said points on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTIONS:

1.
Item (1) is restricted to the transportation of passengers for the purposes of medical care, treatment, or therapy, where carrier’s driver accompanies and aides the passengers to and from locations inside, medical facilities and their residences.

2.
Item (2) is restricted to providing service to passengers for the purposes of health care, treat-ment, or therapy.

3.
Item (2) is restricted to transportation to or from hospitals, dialysis centers, doctor’s of-fices, clinics, therapy centers, dental offices, and medical equipment/supply providers.

4.
Item (2) is restricted against point-to-point service in Delta County, Colorado except for trips relating to dialysis.

5.
The extend authority granted in ordering paragraph no. 2 is conditioned upon Applicant meeting the requirements con-tained in this Order and is not effective until these require-ments have been met.

6.
Applicant shall file certificates of insurance, tariffs, rates, and rules and regulations as required by the rules and regulations of the Commission, and shall pay the issu-ance fee, annual identification fee, and any other requirements of the Commission.  Operations may not begin on the extended por-tion of the certificate until these requirements have been met and the Applicant has been notified by the Commission that oper-ations may begin.  If Applicant does not comply with the require-ments of this ordering paragraph within 60 days of the mailing date of this Order, then ordering paragraph no. 2 which grants extended authority to the Applicant shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance provided the request is filed with the Commission within the 60-day time period.

7.
The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

8.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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