Decision No. R99-212-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-617CP

in the matter of the APPLICATION of terraplus usa, inc., 625 valley road, littleton colorado 80124 for a certificate
of PUBLIC convenience and necessity to OPERATE as a common carrier by motor vehicle for hire.

interim order of
administrative law judge
ken f. kirkpatrick
(1) granting and denying
motion to dismiss; and
(2) setting settlement conference

Mailed Date:  February 25, 1999

I. statement

A.
This application was filed on December 28, 1998.  The Commission gave notice of the application on January 4, 1999 as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in charter and sightsee-ing service,

between all points in the area comprised of the Coun-ties of Adams, Arapahoe, Boulder, Denver, Douglas, El Paso, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the Counties of Clear Creek, Eagle, Fremont, Gilpin, Grand, Lake, Park, Summit, and Teller, State of Colorado, on the other hand.

B.
Timely interventions were filed by Deanna Cline; Ramblin’ Express, Inc.; Home James Transportation Services, Ltd. (“Home James”); Chaffee Transit, Inc. (“Chaffee”); and Vail Valley Transportation, Inc., and Vail Valley Taxi, Inc. (“Vail Valley”).  An untimely intervention was filed by Colorado Sight-seer, Inc. (“Colorado Sightseer”), on February 4, 1999.

C.
On February 9, 1999, the Applicant Terraplus USA, Inc., filed a request seeking to dismiss all of the intervenors.  These will be discussed individually.  However, at the outset it should be noted that a central theme of the Applicant’s argument is that only charter service held by an intervenor which overlaps charter service sought by the Applicant will support intervention.  This is not the case, as the Colorado Supreme Court has held that similar authorities, although not identical, will support inter-vention in an application proceeding.  Yellow Cab Cooperative Association v. PUC, 869 P.2d 545 (Colo. 1994).

D.
Home James does have overlapping authority for charter service between Denver International Airport and points in Grand County.  The Applicant admits as much in its request.  This alone would be sufficient to support Homes James’ intervention in this proceeding.  In addition, Home James has scheduled service between Denver International Airport to certain points in Grand County which would also support intervention.

E.
Concerning Deanna Cline, Cline has charter authority between Lake County and Denver, along with other authority.  Applicant seeks this authority and therefore Cline has an inter-est sufficient to support intervention.

F.
Concerning Ramblin’ Express, Applicant states that Ramblin’ Express has charter authority for Pueblo and all points in Colorado.  However, Ramblin’ Express has authority much broader than that noted by the Applicant.  For example, it has charter authority which originates in El Paso County going to Summit County and returning to El Paso County.  This directly overlaps the type of authority sought by the Applicant in this proceeding.

G.
Concerning Chaffee, it has charter authority between portions of Summit, Eagle, and Fremont County and counties along the Front Range.  This is directly in conflict with authority sought by the Applicant.  In addition, Chaffee has scheduled service between Denver serving intermediate points in Park County and also scheduled service between the Colorado Springs Municipal Airport and intermediate points in Park County which would also be sufficient to support intervention in this application.

H.
Vail Valley is conceded by the Applicant to have over-lapping authority between Eagle County and Denver International Airport.  This would be sufficient to support its intervention.  In addition, Vail Valley has sightseeing authority which (for example, Eagle County to Colorado Springs and back to Eagle County) which overlaps what the Applicant has sought for charter authority as well as sightseeing.

I.
Concerning the Colorado Sightseer, the Colorado Sight-seer’s intervention was untimely and therefore it will be dis-missed by separate order.

J.
It appears from the request to dismiss filed by the Applicant that while the Applicant has sought a very broad authority in terms of geographic scope and type of service, the actual plan of the Applicant is much narrower in scope.  As noted by Home James, a broad application will cause numerous inter-venors to appear whether the actual application itself or the type of service proposed will conflict or not.  In order to allow the Applicant to more specifically hone the scope of the appli-cation in a legally enforceable manner, so as to permit various intervenors to further evaluate their interests in this proceed-ing, a settlement conference will be established to be conducted by a Settlement Administrative Law Judge (not the undersigned Administrative Law Judge).  The settlement conference is sched-uled prior to the hearing, with the hearing remaining scheduled should the matter not settle.

II. order

A.
It Is Ordered That:

1. The request to dismiss interventions filed Febru-ary 9, 1999 is denied as to all intervenors except Colorado Sightseer, Inc.  By separate order of the intervention of Colorado Sightseer, Inc., is being dismissed.

2. The parties shall appear for a settlement confer-ence before a Settlement Administrative Law Judge at the follow-ing date, time, and place:

DATE:
March 16, 1999

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan St., OL-2
 

Denver, CO  80203

3. The hearing in this matter remains scheduled for March 29, 1999.

4. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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