Decision No. R99-194-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-511E

in the matter of the application of public service company of colorado for an air quality improvement rider to recover the costs of voluntary emission reductions in three metro area power plants.

interim order of
administrative law judge
ken f. kirkpatrick
granting late intervention

Mailed Date:  February 19, 1999

I. statement

A.
On January 28, 1999, Holy Cross Energy (“Holy Cross”) filed its Motion for Late Intervention.  As grounds for the untimeliness Holy Cross states that it believes it did not receive the notice of the application.  As grounds for the inter-vention Holy Cross states that it has a power supply contract with Public Service Company of Colorado which will be affected by decisions made in this proceeding.

B.
By Decision No. R99-139-I, February 2, 1999, Holy Cross was given seven days to file an affidavit in support of its motion.  The affidavit was to be filed by the person identified as the addressee on the certificate of service in the Commis-sion’s official file, which indicated service upon Holy Cross by first class mail of the notice of application.

C.
On February 5, 1999,
 Holy Cross filed the affidavit of Del Worley, Manager of Power Supply/Special Projects for Holy Cross.  Worley is the individual identified as the person to whom the Commission mailed notice of the application.  Worley states in his affidavit that until approximately one week prior to the execution of the affidavit he had never seen or received the Notice of Application Filed and Notice of Hearing.  Worley further made inquiries within the offices of Holy Cross to all persons to whom such mail may have been routed and no other employee of Holy Cross received such notice.

D.
No party responded to the affidavit or motion of Holy Cross.

E.
It thus appears that while the Commission did mail the notice of application to Holy Cross, the notice never arrived.  The Commission’s service by mail is only prima facie evidence of service of that notice.  See § 40-6-108(3), C.R.S.  This prima facie evidence has been overcome by the affidavit filed by Holy Cross, in that Holy Cross has established that it did not receive notice of the application.  It appears that Holy Cross acted expeditiously to attempt to intervene in this proceeding once it did learn of the proceeding.  Therefore Holy Cross has shown good grounds for its untimely intervention.

F.
Further, Holy Cross has alleged that it has a power supply contract with Public Service Company of Colorado which will be affected by decisions made in this proceeding.  Therefore Holy Cross has stated sufficient grounds for intervention.

G.
Holy Cross’s untimely intervention should be granted.  However, Holy Cross takes this proceeding as it finds it, includ-ing the existing procedural schedule.  In addition, Holy Cross will be limited to a maximum of one witness should it decide to introduce any evidence in this proceeding.  The schedule that was established in this proceeding was set in part after polling the parties and determining the amount of time that would be required to conduct a hearing based on the parties’ estimates of their number of witnesses.  In order to ensure that the established hearing schedule can be met, it is necessary to limit Holy Cross to one witness.

II. order

A. It Is Ordered That:

1. The Motion for Late Intervention filed January 28, 1999 by Holy Cross Energy is granted.  Holy Cross Energy is an intervenor in this proceeding.  However, it takes this proceeding subject to all existing procedural rules in effect.  In addition, Holy Cross Energy will be limited to a maximum of one witness should it decide to offer evidence in this proceeding.

2. This Order shall be effective immediately.
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____________________
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Director
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� A facsimile of the affidavit was received on February 5, 1999.  The original of the affidavit was received the next business day, namely, February 8, 1999.  Thus the filing is effective as of February 5, 1999.
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