Decision No. R99-180

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-419CP

in the matter of the application of alex’s transportation, inc., for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

Recommended Decision of
Administrative Law Judge
william j. fritzel
Dismissing application

Mailed Date:  February 17, 1999

Appearances:

James A. Beckwith, Esq.,
Arvada, CO, for Alex’s Transportation, Inc.

Richard L. Fanyo, Esq., Denver, CO for
Denver Taxi, LLC, Boulder Taxi, LLC,
Denver Shuttle, LLC, Shuttle Associates, LLC,
and Boulder Shuttle, LLC.

Robert W. Nichols, Esq., Boulder, CO for
Metro Taxi, Inc., and Greater Colorado Transportation Company dba American Cab of Denver.

Charles M. Williams, Esq., Denver, CO for
Alpine Taxi/Limo, Inc., Alpine Express, Inc.;
Home James Transportation Services Ltd.; and Tazco, Inc., d/b/a Sunshine Taxi

I. Statement, findings, and conclusions
A. On September 22, 1998, Alex’s Transportation, Inc. (“Applicant”), filed the captioned application.

B. On September 28, 1998, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in charter service,

between all points within the State of Colorado.

RESTRICTION:

This application is restricted to the use of vehicles having a seating capacity of seven or more passengers.

C. Notices of the intervention were filed by Deanna R. Cline dba The Dee Hive Tours, Alpine Taxi/Limo, Inc., (“Alpine Taxi”), W W Stage Lines, Inc. (“W W Stage”), Colorado Fuel Savers, Inc. (“Colorado Fuel Savers”), Hy-Mountain Transportation, Inc., Home James Transportation Services, Ltd. (“Home James”), Alpine Express, Inc., (“Alpine Express”) Tazco, Inc., d/b/a Sunshine Taxi (“Sunshine Taxi”), Metro Taxi, Inc. (“Metro Taxi”), Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC. (“Yellow Transportation”), and Durango Transportation, Inc. (“Durango Transportation”).

D. On October 28, 1998, Rocky Mountain Shuttlines, Inc. (“Rocky Mountain”), filed a Motion to Intervene and motion for declaratory order.  The motion to intervene was granted in Interim Decision No. R98-1224-I. The motion for declaratory order was denied in the same Order.

E. On November 3, 1998, Applicant filed a Motion to Dismiss the Intervention of Durango Transportation as untimely filed.  The Motion to Dismiss was granted.

F. On December 7, 1998, Applicant filed its Notice of intent to submit the application on legal issues, contained in its Motion and Memorandum of Law filed on November 3, 1998. On the same date, Applicant filed a notice of conditional amendment of application requesting that the Commission grant charter authority that lies beyond the Commission’s jurisdiction to deny due to federal pre-emption.

G. On December 8, 1998 Rocky Mountain filed notice of   withdrawal of its intervention..

H. On December 9, 1998, Yellow Transportation filed a motion to dismiss Application. 

I. The Application was called for hearing on  December 15,  1998. Appearances were entered by Counsel as noted.  As a preliminary matter, Applicant submitted the Application on the legal issues briefed in its Memorandum of Law.  The matter was taken under advisement.  

J. Applicant relies on the legal issues raised in its motion to dismiss interventions and supporting Memorandum of Law  filed with the Commission on November 3, 1998.

K. Applicant argues that § 4016 of Transportation Equity Act for the 21st Century (“TEA-21”) pre-empts intrastate charter bus transportation without regard to the size of the vehicle, citing the definitions of “bus” in 49 C.F.R. § 370.3 and 49 C.F.R. § 390.5.  Applicant believes that all intrastate charter transportation is pre-empted from State regulation unless the charter service could be considered intrastate commuter bus operations which is exempted under the Act. 

L. In Interim Decision No. R98-1224-I (December 10, 1998) it was found that Applicant’s interpretation of the impact of TEA-21 with regard to federal pre-emption of State regulation was  without merit.  It was found that  § 4016 TEA-21 does not pre-empt all intrastate charter transportation other than intrastate commuter bus operations.  Taxicab and limousine livery service continue to be regulated by this Commission.  TEA-21 does not pre-empt the ability of this Commission to regulate as public utilities other forms of intrastate charter service except for charter or scenic bus transportation which is defined by § 40-16-101 (1.3), C.R.S., as providing transportation by a motor vehicle on a charter basis with a minimum capacity of 32 passengers hired to provide service for a group of passengers traveling from one location to another for a common purpose.

M. The ruling concerning the extent of pre-emption  contained in Interim Decision No. R98-1224 –I, attached to this Recommended Decision, is re-affirmed.  Since it was determined that TEA-21 did not pre-empt this Commission’s jurisdiction to determine whether to grant the authority requested in the application as noticed, Applicant had the burden in this contested proceeding to establish the elements necessary to obtain a Certificate of Public Convenience and Necessity. Applicant failed to meet its burden of proof, but rather elected to submit the application on the legal issue of federal pre-emption.  Applicant requests in its conditional amendment of the application that the Commission award intrastate charter authority found to be pre-empted. This Commission cannot grant or deny authority which has been pre-empted .  

N. Pursuant to § 40-6-109, C.R.S., it is recommended Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Application of Alex’s Transportation, Inc., is denied.  Docket No. 98A-419CP is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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