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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-456T

STEVE NORWOOD,


complainant,

v.

U S WEST COMMUNICATIONS, INC.,


respondent.

recommended decision of
administrative Law Judge
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Dismissing complaint

Mailed Date:  February 17, 1999

Appearances:

Steve Norwood, Nederland, Pro Se;

Melissa O’Leary, Esq., Denver on behalf of U S West Communications, Inc.

I. statement

A. By complaint filed October 7, 1998, Steve Norwood, Nederland, alleges improper installation of telephone service to his property, incorrect charging of deposits and other monthly fees, sudden disconnection without reason, and failure of U S West to honor verbal contracts.  On October 9, 1998 the Commission sent notice of the complaint to U S West Communications, Inc., and also indicated that the matter was scheduled for hearing December 1, 1998 in the Commission hearing room.

B. Subsequently, the starting time of the hearing was moved from 9:00 a.m. to 1:00 p.m. to accommodate the complainant, who indicated he was not able to attend a morning hearing.  Pursuant to the provisions of § 40-6-109, CRS, ALJ Staliwe now transmits to the Commission the records and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

Based upon all the evidence of record, the following is found as fact:

1. Steve Norwood is the owner of a parcel of ground known as 821 Hummer Drive located near Nederland in Boulder County, Colorado.  On that parcel are several cabins and a detached single family house.  As pertinent to this complaint, Mr. Norwood requested temporary phone service to one of the cabins while engaging in permanent construction of a new home at 821 Hummer Drive.

2. Temporary phone service was provided in April 1998 by U S West lineman David Johnson, who extended the temporary telephone line along existing Public Service Company electric  poles up to the last tall pole provided by Public Service Company.  This is the next to last pole, with the last pole being a shorter one erected by Mr. Norwood himself at which temporary electric service was terminated.  As pertinent to this complaint, Mr. Norwood alleges that it was improper of U S West to stop stringing wire at the last Public Service Company pole, refusing to extend the temporary telephone line to his shorter utility pole located along the driveway at 821 Hummer Drive.

3. The testimony of Mr. Johnson establishes that he was able to string telephone wire the appropriate 40-inch separation from electric and telephone lines utilizing Public Service Company’s taller utility poles and still have the telephone line a minimum of 12 feet above the ground; however,  the last stretch to Mr. Norwood’s shorter utility pole would have placed the telephone wires less than 12 feet from the ground. Mr. Norwood was present when Johnson installed the telephone line, and  Johnson informed Norwood that he could not extend the telephone lines to Norwood’s pole because of inadequate clearance above ground.  The evidence establishes that subsequent to U S West terminating its service at the last Public Service Company pole, Mr. Norwood extended the telephone line underground from the Public Service Company pole to wherever it is currently terminated.  Mr. Norwood did not himself continue aerial stringing. In his complaint Mr. Norwood requests $50 in compensation for burying his phone line, while at hearing that number increased to $150, reportedly as a result of having to go through the complaint procedure and drive from Nederland to Denver.

4. The competent evidence in this matter establishes that Mr. Norwood had a prior unpaid telephone balance of $470, which he discharged in bankruptcy in late 1997 or early 1998.  While his obligation to pay the $470 figure was relived by  bankruptcy, his adverse credit history remains, and as a result of those unpaid bills  U S West is authorized to either require a deposit or place toll blocking on the customer’s line at an additional charge of $2 per month. See Exhibit No. 9. Mr. Norwood objects to this, insisting that he be provided unlimited access to toll providers, or at least not have to pay $2 per month for the toll blocking feature.

5. Other portions of an informal complaint to the commission regarding the ability to obtain telephone books and unnecessary charges for information services were rendered moot before hearing when  U S West provided copies of all requested phonebooks, as well as crediting certain sums for information calls.

6. The evidence in this matter establishes that Mr. Norwoods’ utility pole is 16 feet long, dug into the ground 20 inches, with Public Service Company’s electric line strung approximately a foot below the top.  See Exhibit No 3.  Stringing phone wires the minimum 40 inches below the electric line would result in the phone wires being somewhere around 10 feet off the ground, less than U S West’s 12 foot minimum clearance standard.  As noted earlier, Norwood was advised of that at the time of installation, and, curiously, elected not to aerial string additional telephone wire, instead burying the line beneath his driveway.

III. discussion

C. This appears to be a case of a pole too far.  The  evidence of record establishes that U S West terminated its telephone facilities on existing utility poles which are taller than the pole utilized by Norwood.  Mr. Norwood did not establish that this is an unnecessary or unreasonable practice on the part of the utility, thus making it unreasonable for US West to refuse to extend to the shorter utility pole. Further, there is no  evidence of what the cost for aerial stringing is, since Mr. Norwood elected to bury his phone line from the Public Service Company utility pole.  If aerial stringing is what Norwood wanted it is curious, to be polite, that he himself elected to bury the phone line rather than have it dangle closer to the earth. Most important, damages of the type demanded in this case are obtainable only in courts of proper jurisdiction, not from this agency. See Section 40-7-102, C.R.S.

D. The unrebutted evidence in this matter establishes that Mr. Norwood does have a bad credit history, having accumulated $470 of unpaid bills which were ultimately discharged in bankruptcy.  While it is true his obligation to pay the $470 sum was erased as a result of bankruptcy, his credit history remains, and U S West was within its legal rights to request either a deposit or impose toll blocking.

E. In large part this complaint stems from a belief by Mr. Norwood that U S West is legally obligated to continue stringing wire to the last available pole, regardless of who it belongs to or how short it is.  However, U S West tariffs, Section 2, part 2.8 allows the utility flexibility for safety and other reasons.  As noted earlier, Mr. Norwood did not present any evidence showing that it was per se unreasonable or unnecessary for phone wires to be a minimum of 12 feet above the ground.  This office does not know what to make of Mr. Norwood’s election to bury his portion of the phone line, since that is not a service he would have received on a temporary basis from U S West in any event.

F. Questions regarding information charges and acquisition of various telephone books were rendered moot before hearing, and need not be discussed further.  With that, there is a no relief which can be afforded Mr. Norwood under the facts and circumstances of this case.

IV. ORDER

A. It is Ordered That:

1. The complaint of Steve Norwood in this docket is dismissed with prejudice.  The competent evidence of record establishes that U S West at all times acted within the ambit of its approved tariff, and that its requirement for a minimum of 12 feet above-ground-level clearance for its telephone wires is not per se unreasonable.  With that, the complaint in this matter is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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