Decision No. R99-139-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-511E

in the matter of the application of public service company of colorado for authority to implement the metro emissions reduction air quality improvement rider.

interm order of
administrative law judge
ken f. kirkpatrick
requiring affidavit

Mailed Date:  February 2, 1999

I. statement

A.
On January 28, 1999, Holy Cross Energy (“Holy Cross”) filed its Motion for Late Intervention.  As grounds for the untimeliness, Holy Cross states that it believes that it did not receive the notice of the application.  As grounds for the inter-vention Holy Cross states that it has a power supply contract with Public Service Company of Colorado which will be affected by decisions made in this proceeding.

B.
Section 40-6-108(3), C.R.S., provides as follows:

Service in all applications ... pending before the Com-mission may be made upon any person upon whom a summons may be served ... by first class mail.  In all cases wherein service is obtained by mail by the Commission, the certificate of the Secretary of the Commission of such mailing shall be prima facie evidence that service has been obtained ...

The certificate of service in the Commission’s official file indicates service upon Holy Cross by first class mail.  The motion of Holy Cross is not verified and there are no affidavits attached.  Holy Cross will have seven days from the effective date of this order to file an affidavit in support of its motion.  The affidavit should be from the person identified as the addressee on the certificate of service or other person with knowledge of the circumstances.  An unverified motion which is not supported by affidavit cannot in any case overcome the pre-sumption contained in the statute.

II. order

A. It Is Ordered That:

1. Holy Cross Energy shall have seven days from the effective date of this Order to file an affidavit in support of its motion for late intervention.  All other parties shall have ten days after the filing of the affidavit to respond to the motion.

2. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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