Decision No. R99-136

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-467T

Donald R. Stark,


complainant,

v.

u s west communications, Inc.,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe
dismissing complaint with prejudice

Mailed Date:  February 2, 1999

I. statement

A.
By complaint originally filed October 15, 1998, Mr. Stark alleges inadequate telephone service in the exchange serving his home near Colorado Springs.  On October 19, 1998, the Commission sent notice to both Mr. Stark and U S WEST Communica-tions, Inc. (“U S WEST”), that the matter was scheduled for hearing on December 22, 1998 at 9:00 a.m..  At that time and place there was no appearance by either Mr. Stark or by U S WEST.  Inquiry by this office revealed that Mr. Stark was confused about his obligation to attend the hearing on December 22, 1998, and that he still had an ongoing complaint against U S WEST.  Accord-ingly, on December 30, 1998, the matter was rescheduled to January 25, 1999.

B.
Mr. Stark called this office the week before Janu-ary 25, 1999 to announce that he had achieved a settlement with U S WEST.  He was advised at that time that he had to either voluntarily withdraw his complaint before January 25, 1999 or he was expected to be present at 1:00 p.m. on January 25, 1999 as scheduled.  With no letter withdrawing the complaint, this office contacted Mr. Stark in the morning of January 25, 1999 and was informed that a letter would be faxed to the Commission before 1:00 p.m.  At 1:00 p.m. on January 25, 1999 there was neither a letter withdrawing the complaint, nor an appearance by, or on behalf of, Mr. Stark.  Accordingly, this office is left with no alternative but to dismiss the complaint with prejudice for fail-ure of the complainant to appear and prosecute this complaint.

II. order

A. The Commission Orders That:

1. The complaint of Donald R. Stark in this docket is dismissed with prejudice.  Both parties having received notice, and the complainant failing to appear, this office is left with no choice but to enter a prejudicial dismissal.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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