Decision No. R99-135

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-496CP

in the matter of the application of naila j. plummer, d/b/a pueblo west taxi and delivery service, 293 south siesta drive, pueblo west, colorado 81007.

recommended decision of
administrative law judge
arthur g. staliwe
dismissing application

Mailed Date:  February 2, 1999

Appearances:

Naila Plummer, Pueblo West, pro se; and

Isaac H. Kaiser, Esq., Denver, Colorado, on behalf of City Cab Company.

I. statement

A.
By application filed November 4, 1998, Naila J. Plummer, Pueblo West, seeks authority from this Commission to operate as a taxi service from all points in Pueblo County to all points in the Counties of El Paso, Douglas, Denver, Adams, Arapahoe, and Jefferson.

B.
On November 9, 1998, the Commission sent notice to all who might desire to protest, object, and intervene.  On Novem-ber 16, 1998, City Cab Company filed its intervention in opposi-tion to the grant of authority.

C.
Pursuant to notice the matter came on for hearing on January 27, 1999 in Pueblo, Colorado.  At the conclusion of Applicant’s limited presentation, City Cab Company moved to dis-miss, which motion was granted at that time.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A.
Based upon all the evidence of record, the following is found as fact:

1. Naila J. Plummer and her husband Lloyd Plummer reside at 293 South Siesta Drive, Pueblo West.  While Naila is the nominal applicant, it appeared at hearing that her husband Lloyd is the actual party in interest, especially when Mrs. Plummer declined to testify and argue her case while her husband ran her side of the application. The testimony in this matter establishes that Mr. Plummer has previous experience in the taxi and small parcel delivery business in Las Vegas, Nevada, and desires to provide a similar service throughout Pueblo County.  As adduced at hearing, the Plummers currently have no equipment, no business location, and no employees lined up, instead awaiting the outcome of this application.

2. Dr. Gordon Stone, Pueblo West, is the pastor of a 100-member congregation which includes the Plummers.  Dr. Stone notes that there is no scheduled public transportation to and from Pueblo West (located eight miles west of downtown Pueblo) and he believes that multiple cab companies would provide better service to residents of Pueblo West.  Dr. Stone himself does not need cab service, and his indirect support (i.e., on behalf of unnamed and unknown others) is limited to the enclave of Pueblo West, and nowhere else in Pueblo County.  No other witnesses appeared in support of this application.

III. discussion

A.
In this case applicant presented no direct evidence of public need for the proposed service.  The extremely limited indirect evidence was restricted to the enclave of Pueblo West, and nowhere else in Pueblo County.  That is not enough evidence upon which to predicate a grant of authority.

B.
The problem can also be stated in terms of whether one or two passenger’s needs, standing alone, can rise to the dignity of public convenience and necessity.  While the administrative law judge’s limited research has failed to reveal a Colorado case in point, the federal courts have considered this issue squarely.  

The case is Town of Montague v. U.S., D.C. Mass., 306 F. Supp. 1227 (1969), wherein the court said:

(1)
On this record the Commission found that “the relatively small additional convenience to passengers represented by (the proposed) extension to Springfield does not warrant the authorization of a new service duplicative (except for pickup and discharge at Northampton) of (Peter Pan’s) Northampton-Springfield operations.”

Plaintiff advances the proposition that, having found some public convenience, the ICC was bound to consider whether approval of the application would be unduly prejudicial to Peter Pan.  Counsel for plaintiffs asserted that even a scintilla of evidence of conven-ience would thrust the burden of finding prejudice on the ICC.

***

But when we come up short against the statutory words “convenience and necessity” and the discretion lodged in the ICC.  The Interstate Commerce Act predicates the issuance of certificates on a finding by the ICC that the proposed service is "required by the ***public con-venience and necessity.”  49 U.S.C. § 307(a).  Were plaintiffs proposition to be accepted, the ICC would be obligated to grant certificates to responsible oper-ators whether any proposal of added service was made – even if those thereby convenienced might be one or two in number.  Such minuscule accommodation would not rise to the magnitude of “public convenience and necessity ...”
Emphasis supplied, 306 F. Supp. at 1229.  The administrative law judge finds the ICC’s and the court’s logic compelling.  Were the opposite the case, any applicant who could find one or two sup-porting passengers, and then simply promise to haul for anyone else who might need service (although there is no evidence to indicate that there are, or will be, such other passengers), can obtain a certificate.  The requirements of establishing common carriage, and public need therefor, cannot be avoided by such a meager showing of need.  See also C.M. Morey v. P.U.C., Colo., 629 P.2d 1061 (1981).

IV. order

A. The Commission Orders That:

1. The application of Naila J. Plummer is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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