Decision No. R99-54

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-526T

in the matter of the application of u s west and bijou telephone co-op to execute a transfer of operating authority.

DOCKET NO. 98S-560T

RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY U S WEST COMMUNICATIONS, INC. WITH ADVICE NO. 2736.

98S-561T

RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY BIJOU TELEPHONE CO-OP ASSOCIATION, INC. WITH ADVICE NO. 55.

recommended decision of
administrative law judge
KEN F. KIRKPATRICK
granting application and 
ordering new tariffs

Mailed Date:  January 14, 1999

Appearances:

John Munn, Esq., Pro Hac Vice, Denver, Colorado, for U S WEST Communications, Inc.; and

Bill Buchannan, General Manager, for Bijou Telephone Co-op.

I. statement

A.
These three proceedings all concern a proposed transfer from U S WEST Communications, Inc. (“U S WEST”), to Bijou Tele-phone Co-op Association, Inc. (“Bijou”).  Docket No. 98A-526T is the application for authority to transfer the right to serve a given territory; Docket Nos. 98S-560T and 98S-561T are proceed-ings related to the implementing tariff provisions of such a transfer.  By Decision No. C98-1217 and Decision No. C98-1218, the Commission ordered that the assigned Administrative Law Judge conduct hearings in both these matters.  By Decision No. R98-1307-I, December 28, 1998, all three dockets were set for a hear-ing to be held on January 8, 1999 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.

B.
At the assigned place and time the undersigned called the matter for hearing.  As a preliminary matter the ALJ granted a Motion for Admission Pro Hac Vice for John Munn, Esq., to represent U S WEST for the duration of this proceeding.

C.
The matter then proceeded to hearing.  As a preliminary matter it was clarified that U S WEST did not seek to transfer operating authority as that term is used in Commission rules in 4 Code of Colorado Regulations 723-37-3.  “Operating Authority” in those rules refers to one of the two building blocks that go together to form a certificate of public convenience and neces-sity to provide local exchange service in a given territory.  Rather, what U S WEST seeks to transfer, and what Bijou seeks to acquire, is the certificate of public convenience and necessity to serve the entire territory in question.  The ALJ ruled as a preliminary matter that the notice was sufficiently broad to encompass this sort of transfer.

D.
Testimony was then received from witnesses on behalf of U S WEST and Bijou.  At the conclusion of the hearing the ALJ indicated he would grant the application.

E.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding.

II. findings and conclusions

A.
These three proceedings concern an area located in Elbert County, Colorado.  Specifically, the area in question is Section 3, Range Township 6S, Range 61W.  U S WEST currently has no facilities in the area.  Its closest facilities are approxi-mately five miles away.  To serve this territory it would cost U S WEST approximately $75,000 or more.

B.
The area in question is being developed into six resi-dential lots of approximately 50 acres each.  The owner of the property has requested service from Bijou.  Bijou has facilities in the area, with a digital loop carrier approximately one and one-half miles away with sufficient capacity to serve this area.  Bijou desires to serve the area.

C.
The proposed transfer will not adversely impact the public switched network of either U S WEST or Bijou.  The pro-posed transfer will not adversely impact the financial integrity of either U S WEST or Bijou.  The proposed transfer is in the public interest in that it will allow for service to be provided in a more economically efficient manner.  Therefore the applica-tion should be granted.

D.
In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II.
order

A. The Commission Orders That:

1. Docket No. 98A-526T, being an application of U S WEST Communications, Inc., and Bijou Telephone Co-op Associa-tion, Inc., is granted.  U S WEST Communications, Inc., is authorized to transfer the certificate of public convenience and necessity and the authority to serve the territory known as Sec-tion 3, Township 6S, Range 61W to Bijou Telephone Co-op Associa-tion, Inc.

2. The tariff sheets filed by U S WEST Communica-tions, Inc., under Advice Letter No. 2736 are permanently sus-pended and canceled.  U S WEST Communications, Inc., shall file new tariff sheets under a new advice letter, citing this Decision as authority, within seven days of the effective date of this Order, to be effective on one day’s notice, reflecting the trans-fer of territory.

3. The tariff sheets filed by Bijou Telephone Co-op Association, Inc., under Advice Letter No. 55 are permanently suspended and canceled.  Bijou Telephone Co-op Association, Inc., shall file new tariff sheets, under a new advice letter citing this Decision as authority, within seven days of the effective date of this Order, to be effective on one day’s notice, reflect-ing the transfer of the territory.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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