Decision No. R99-45

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-246BP

in the matter of the application of mach 3 express, inc., d/b/a world class limousine, inc., to operate as a contract carrier of passengers and their baggage for and on behalf of colorado travel services, inc.

recommended decision of
administrative law judge
william j. fritzel
granting application

Mailed Date:  January 14, 1999

Appearances:

James A. Beckwith, Esq., Arvada, Colorado, for Applicant, Mach 3 Express, Inc., doing business as World Class Limousine, Inc.; and

Robert W. Nichols, Esq., Boulder, Colorado, for Intervenor, Metro Taxi, Inc.

I. statement

A.
On May 26, 1998, Mach 3 Express, Inc., doing business as World Class Limousine, Inc. (“Applicant”), filed the captioned application.

B.
On June 8, 1998, the Commission issued notice of the application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of

passengers and their baggage

between all points within a 15-mile radius of the intersection of Colfax Avenue and Broadway, Denver, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

RESTRICTIONS:  This application is restricted as fol-lows:

(A)
To providing service for only Colorado Travel Service; and

(B)
To providing service in vehicles manufactured by Cadillac, Chrysler, or Lincoln with a seating capacity of nine passengers or less, excluding the driver.

C.
Notices of intervention were filed by Golden West Com-muter, LLC (“Golden West”), Jody Cowen, dba Cowen Enterprises (“Cowen”), Black Hawk Central City Ace Express, Inc. (“Ace Express”), and Rambling Express, Inc.  On June 25, 1998, Cowen filed a letter with the Commission withdrawing its intervention.

D.
On July 8, 1998, Metro Taxi, Inc. (“Metro”), filed a Petition for Intervention.  The petition was granted in Interim Order No. R98-763-I.

E.
Applicant, Rambling Express, Ace Express, and Golden West filed Stipulations to Restrictively Amend the Application.  The stipulations were approved in Interim Order No. R98-763.  The application as amended, read as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of

passengers and their baggage

between all points within a 15-mile radius of the intersection of Colfax and Broadway, Denver, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

RESTRICTIONS:

(A)
Restricted to providing service for only Colorado Travel Service;

(B)
Restricted to providing service in Cadillacs or Lincolns with a seating capacity of nine pas-sengers or less excluding the driver and with an enclosed luggage compartment located behind the passenger compartment and separated by a wall or other permanent divider from the passenger com-partment of the automobile, commonly referred to as a “trunk”; and

(C)
Restricted against providing transportation serv-ices between all points in that portion of the County of Jefferson, State of Colorado, located on and south of 80th Avenue, as extended, on and west of Sheridan Boulevard, as extended, on and north of Bowles Avenue, as extended, on and northeast of an imaginary line drawn from the intersection of Bowles Avenue and Colorado Highway 470 to the intersection of U.S. Highway 285 and Colorado Highway 8, on and east of an imaginary line drawn from the intersection of U.S. Highway 285 and Colorado Highway 8 to the intersection of I-70 and Exit 256 near Lookout Mountain, and on and east of an imaginary line drawn from the intersection of I-70 and Exit 256 near Lookout Mountain to the intersection of Colorado Highway 93 and 80th Ave-nue, as extended, on the one hand, and Denver International Airport, Denver, Colorado on the other hand.

F.
The application was heard on October 16, 1998.  Tes-timony was received from witnesses and Exhibit Nos. 1 through 8 were marked for identification.  Exhibit Nos. 1 through 3 and 5 through 7 were admitted.  Exhibit Nos. 4 and 8 were not offered.  At the conclusion of Applicant’s case, Metro moved to dismiss the application.  The motion was taken under advisement. On Octo-ber 30, 1998, Applicant and Metro filed Statements of Position.

G.
As preliminary matters, oral rulings were issued on  motions.  One motion, the Motion to Dismiss the Intervention of Metro, filed by Applicant was taken under advisement.  The Motion to Dismiss the Intervention of Metro is denied.  In its motion, Applicant argued that Metro did not have legal standing to inter-vene due to the enactment by Congress of the Transportation Equity Act for the 21st Century (“TEA-21”).  Applicant argued that § 4016 of TEA-21 preempted the Commission’s jurisdiction over most intrastate charter bus transportation.

H.
In Interim Order No. R98-1224-I, December 10, 1998., Docket No. 98A-419CP, it was found by the undersigned ALJ that § 4016 of TEA-21 did not preempt all intrastate charter trans-portation. It was also found that taxicab and limousine service continued to be regulated by this Commission.  Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision is transmitted to the Commission.

II. findings of fact and conclusions of law

A.
Applicant requests that the Commission issue a contract carrier permit to enable Applicant to provide dedicated, exclu-sive service to Colorado Travel Services, Inc. (“CTS”). 

B.
Metro is a common carrier holding Certificate of Public Convenience and Necessity PUC No. 1481 which generally authorizes it to provide taxicab service in the Denver metropolitan area to and from Denver to all points in the State of Colorado.  (Exhibit No. 5)

C.
The Commission has jurisdiction over this matter.

D.
CTS is a new company that intends to provide high end travel packages in Colorado.  The travel package will provide airline travel, lodging, accessory services, and ground transpor-tation.  CTS desires to have available ground transportation from a company that would dedicate its equipment exclusively to CTS.  CTS requests that the carrier selected have available luxury, executive four-door sedans manufactured by Cadillac or Lincoln.  CTS does not want a luxury limousine with the typical amenities such as television, bar, and telephone.  Brian Fahrney, the owner of CTS testified that he has requested Applicant to provide this dedicated service to CTS.  CTS would pay Applicant for the trans-portation service.

E.
Mr. Fahrney has contacted various common carriers to inquire of their services and was informed that the type of serv-ice desired by CTS is unavailable or that they could not dedi-cate service exclusively to Applicant.

F.
The ground transportation would have to be part of a package sold by CTS.  All of the transportation included in the package would be prearranged with Applicant.

G.
Applicant intends to provide dedicated service exclu-sively to CTS 24 hours a day.  Applicant intends to operate luxury Cadillac and Lincoln sedans.  The sedans would not be equipped with television, bar, or telephone.  Applicant will require that the transportation provided be part of a package sold to customers of CTS.  It will directly bill CTS for the transportation.  The vehicles will not be used for anyone else besides CTS.  Applicant will charge CTS tariff rates.

H.
Metro operates a taxi service in the Denver metropoli-tan area under its Certificate of Public Convenience and Neces-sity PUC No. 1418.  Metro’s equipment includes six passenger sedans and eight passenger minivans.  Metro’s vehicles have external markings which identify the vehicles as taxis.  The vehicles have meters.  Metro believes it could provide service to CTS with the use of its minivans.  It could provide custom bill-ing to CTS.  Metro does not currently have any luxury sedans.  Metro does not have a tariff on file with the Commission which provides for exclusive use dedicated to a particular customer.  Metro believes that if the application is granted, it would impair its operations because drivers hired by Applicant would not be available to Metro and other common carriers.

I.
Steven Fowler, President of Yellow Transportation Com-panies (”Yellow”) was called as a witness by Metro.  Mr. Fowler testified that Yellow could meet the transportation needs of CTS.  In addition to taxis, Yellow has available vans, people movers, and a Mercedes Benz stretch limousine.  Yellow does not currently have on file with the Commission a tariff which allows for exclu-sive use of its vehicles.  Further, it would not dedicate vehi-cles for the exclusive use of a customer.  If Yellow does not have the type of vehicle requested by a customer, it could pro-vide the requested vehicle by lease or by referring the customer to another company.

J.
An applicant who requests a contract carrier permit has the burden of establishing that the proposed service to a cus-tomer is superior or distinctly different from the service pro-vided by authorized common carriers.  Denver Clean-UP Service, Inc. v. PUC, 1971 Colo. 537, 561 P.2d 1252 (1977); Pollard Con-tracting Company, Inc. v. PUC, 644 P.2d 7 (1982).  If an appli-cant is successful in establishing that its service is superior to a common carriers, a prima face case is established.  Inter-vening common carriers may then present evidence that they have the ability and willingness to meet the customer’s needs.  If the intervening common carriers present this evidence, the burden then shifts to the applicant to establish that it can better meet the needs of the customer.  The Commission must determined whether the granting of a contract carrier permit would impair the service of existing common carriers.

K.
The evidence of record establishes, and it is found that Applicant has met its burden of establishing that its pro-posed service is superior and distinctly different from service provided by authorized common carriers.  The record establishes that CTS requires Cadillac or Lincoln luxury sedans that are dedicated to the exclusive use of CTS.  The sedans would be used and paid for by CTS only on request through prior arrangement with Applicant.  This dedicated ground transportation service would be available only through a tour package provided by CTS.  CTS requires discrete luxury unmarked sedans with none of the typical luxury limousine features such as televisions, bars, and telephones.  The record does not establish that existing common carriers could provide the distinctive service needed by CTS, or that the common carriers service would be impaired. The application should be granted.

L.
Pursuant to § 40-6-104(2), C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1.
Applicant, Mach 3 Express, Inc., doing business as World Class Limousine, Inc., is granted a contract carrier permit as follows:

Transportation of

passengers and their baggage

between all points within a 15-mile radius of the intersection of Colfax and Broadway, Denver, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

RESTRICTIONS:

(A)
Restricted to providing service for only Colorado Travel Service;

(B)
Restricted to providing service in Cadillacs or Lincolns with a seating capacity of nine passen-gers or less excluding the driver and with an enclosed luggage compartment located behind the passenger compartment and separated by a wall or other permanent divider from the passenger com-partment of the automobile, commonly referred to as a “trunk”; and

(C)
Restricted against providing transportation serv-ices between all points in that portion of the County of Jefferson, State of Colorado, located on and south of 80th Avenue, as extended, on and west of Sheridan Boulevard, as extended, on and north of Bowles Avenue, as extended, on and northeast of an imaginary line drawn from the intersection of Bowles Avenue and Colorado Highway 470 to the intersection of U.S. Highway 285 and Colorado Highway 8, on and east of an imaginary line drawn from the intersection of U.S. Highway 285 and Colorado Highway 8 to the intersection of I-70 and Exit 256 near Lookout Mountain, and on and east of an imaginary line drawn from the intersection of I-70 and Exit 256 near Lookout Mountain to the intersection of Colorado Highway 93 and 80th Ave-nue, as extended, on the one hand, and Denver International Airport, Denver, Colorado on the other hand.

2.
The authority granted in ordering paragraph no. 1 is conditioned on Applicant meeting the requirements contained in this Order and is not effective until these requirements have been met.  All operations shall be strictly contract operations, the Commission retaining jurisdiction to make such amendments to this permit as deemed advisable.

3.
Applicant shall file the necessary tariffs, required insurance, and any other requirement of the Commission.  Operations may not begin until these requirements have been met and the Applicant has been notified by the Commission that operations may begin.  If the Applicant has not complied with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then ordering paragraph no. 1 which grants authority to the Applicant, shall be void, and the author-ity granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance provided the request is filed with the Commission prior to the expiration of the 60 days.  The right of Applicant to operate shall depend upon its compliance with all present and future laws and regulations of the Commission.

4.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WIILIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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