Decision No. R99-43

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-285CP

in the matter of the application of rocky mountain shuttlines, inc., and north denver airport shuttle, inc., for approval of the lease of certificate of public convenience and necessity puc no. 53166.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  January 8, 1999

Appearances:

Charles J. Kimball, Esq., Denver, Colorado, on behalf of the applicants;

Mark Williams, Esq., Denver, Colorado, on behalf of Boulder Airporter, Inc.; and

Melissa A. O’Leary, Esq., Denver, Colorado, on behalf of Denver Taxi, LLC.

I. statement of the case

A.
By application filed July 1, 1997, Rocky Mountain Shuttlines, Inc., owner of PUC No. 53166, requested Commission approval to lease that authority to North Denver Airport Shuttle, Inc.  Contemporaneous with the filing of the permanent applica-tion the Commission granted emergency temporary authority on July 9, 1997 and temporary authority on August 6, 1997 for North Denver Airport Shuttle, Inc., to operate PUC No. 53166.  (See Decision Nos. C97-688 and C97-787).  On July 14, 1997, the Com-mission sent notice to all who might desire to protest, object, or intervene.

B.
On July 21, 1997, Boulder Airporter, Inc., intervened  on the basis that the authority to be leased was dormant as well as the authority to be leased duplicated existing authority held by the intervenor.  On August 12, 1997, Denver Taxi, LLC inter-vened on the curious grounds that the public convenience and necessity does not require the grant of the application and that the applicant may not have complied with all PUC rules and regu-lations.

C.
Pursuant to notice the matter came on for hearing on October 6, 1997, with final post-hearing legal briefs filed October 31, 1997.

D.
Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A.
Based upon all the evidence of record, the following is found as fact:

1. Rocky Mountain Shuttlines, Inc., was granted PUC No 53166 in 1993 after protracted hearings, during which it was determined that intervenor Boulder Airporter, Inc., was not in fact providing the same service provided by Rocky Mountain Shuttlines, Inc.  Rocky Mountain Shuttlines, Inc., provided serv-ice from 1993 until the end of January 1997, when financial dif-ficulties compelled it to put its authority into suspension for six months with Commission permission.  Before the expiration of that six month suspension, Rocky Mountain Shuttlines, Inc., leased PUC No. 53166 to North Denver Airport Shuttle, Inc., which lease was approved on both an emergency and temporary basis as noted above.

2. Pursuant to § 40-10-106, C.R.S., a common carrier has a statutory right to lease any operating right upon author-ization by this Commission.  In that regard, this Commission has promulgated certain common carrier rules relating to leasing found at 4 Code of Colorado Regulations (CCR) 723-31-3.  Rule 3 contains eight subparts, only the first of which pertains to leases:

No motor vehicle carrier shall sell, lease, assign, execute a management agreement, mortgage, transfer, or create a security interest, by act or deed or by operation of law, or otherwise dispose of or encumber its certificate, or any right or interest thereunder, by any means whatsoever, directly or indirectly, or merge or consolidate its certificate, or any part thereof, without first having received a commission order authorizing it to do so.  Every sale, lease, assignment, management agreement, mortgage, encum-brance, transfer, merger, consolidation, security interest, or other disposition made without the prior approval of the Commission shall be void.

The remaining provisions of Rule 3, i.e., Parts 3.2 through 3.8, relate exclusively to transfers of a certificate (i.e., a change in title by sale, gift, or operation of law), but do not include leases.  As written, the existing Commission rules only require prior Commission approval before leasing, which necessarily implies notifying the Commission of the desire to lease and pre-sumably identifying the leasing party.  And nothing more.  The remaining provisions of Rule 3 (i.e., Parts 3.2 through 3.8) relate solely and exclusively to changes in title to a certifi-cate by means of sale, gift, or operation of law, but not to leasing.

III. discussion

A.
While the parties in this case battled long and hard over issues of dormancy, abandonment, and fitness of the trans-feree, etc., those issues are only applicable to transfers, i.e., changes in title as a result of sale, gift, or operation of law.  However, by definition a lease is not a change in title.  Thus, Parts 3.2 through 3.8 of 4 CCR 723-31-3 on their face do not apply to leases.

B.
Indeed, given the statutory right to lease found in § 40-10-106, C.R.S., limited only by first obtaining approval, and no rules setting forth any grounds for refusing such approval, it appears that leases must go through the agency on an automatic basis.  As such, this application was moot on July 19, 1997 when Commission approval was first entered, since there was nothing further to hear or litigate.  For whatever reasons, Parts 3.2 through 3.8 do not facially apply to leases of cer-tificates.

C.
As a practical matter this treats the lease of cer-tificates similar to the lease of common carrier equipment, avoiding the necessity for protracted litigation over something statutorily favored.

IV.
order

A. The Commission Orders That:

1. If necessary, applicants’ statutory right to engage in the leasing of a certificate is hereby reaffirmed, even though the application itself became moot on July 19, 1997.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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