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I. BY THE COMMISSION

A. Statement

1. In Decision No. C99-1116 (Mailed Date: October 14, 1999) we adopted, on a preliminary basis, the Rules Regarding Quality of Telecommunications Services and Facilities Offered by Incumbent Telecommunications Providers to Competing Telecommunications Providers, 4 CCR 723-43.  See attachment A to Decision No. C99-1116.  Those rules, in part, would establish various standards for the provision of service by incumbent local exchange carriers (“ILEC”) to competing local exchange carriers (“CLEC”), reporting requirements for ILECs relating to the provision of those services, and monetary credits to be provided by ILECs to CLECs for violations of the substantive standards.  On November 8, 1999, pursuant to § 40-6-114(1), C.R.S., the Joint Commentors and U S WEST, Communications, Inc. (“USWC”) filed Applications For Reconsideration, Reargument, or Rehearing (“RRR”) of Decision No. C99‑1116.  For the reasons set forth below, we will grant the applications, in part.  Attachment A to the instant decision reflects various modifications we are making to the rules in response to the requests for reconsideration.

2. Throughout this proceeding, a number of interested parties have submitted extensive written and/or oral comments, including: USWC; ACI Corp.; and, jointly, AT&T Communications of the Mountain States, Inc.; MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc.; Teleport Communications Group and TCG Colorado; ICG Telecom Group, Inc.; Sprint Communications Co., LP; and WorldCom, Inc. (these parties are collectively referred to as the “Joint Commentors”).  Now being duly advised in the premises, we adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this order.

B. Discussion

1. Application for RRR of the Joint Commentors

a. On pages 2 and 3, the Joint Commentors request clarification and modification of the use of “customer service transfer orders for POTS/BRI from one premise to another in which the customer telephone number (i.e., switch port) changes” as the ILEC category to be compared to the CLEC category of  “UNE loops without a corresponding incumbent telecommunications provider switch port”, as listed in the comparison categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, 5.3.3, 5.4.1, 5.5.1, 5.5.2, and 5.5.3.  In making this request, the Joint Commentors question whether a transfer order is analogous to the installation of an unbundled loop.  In the case of a premise move with a telephone number change, they also question whether this would be considered a transfer order.  In the alternative, the Joint Commentors propose to use POTS/BRI installation orders that require technician dispatch within the central office as the retail activities that most closely resemble unbundled loops.

b. As we noted on pages 10 through 11 of Decision No. C99-1116, a comparison using a function involving technician interaction time rather than all business installations, as inferred in the previous recommendation of the Joint Commentors, is desirable.  We originally used the transfer order subset, since that category was already being used in this rule for the ILEC comparison to those UNE loops with number portability.  In this instance, the Joint Commentors have now expressed a desire to use the POTS/BRI installations when dispatch is required within the ILEC central office.  This modification is granted with the understanding that this applies to only service installation orders (i.e., transfers or new service orders).

c. On pages 3 and 4, although acknowledging this comparison was not changed in Decision No. C99-1116, the Joint Commentors request clarification on the use of “customer service transfer orders for POTS/BRI with number portability from one premise to another in which the customer telephone number (i.e., switch port) changes” as the ILEC category to be compared with the CLEC category “UNE loops with number portability” as listed in the comparison categories for Rule 5.4.1.  The Joint Commentors believe that confusion will result from the current ILEC category description and suggest a change in the description of the incumbent reporting category to note that the customer telephone number does not change.

d. We agree that, from the customer's viewpoint, the number does not change as argued by the Joint Commentors.  However, in a number portability environment, the routing of the calls to the telephone number has changed because the telephone number has been "ported" from the original switch to the switch to which it was reassigned.  This is the reason that the category description referred to changing the switch port, "i.e. switch port".   Inasmuch as the Joint Commentors have pointed out the potential for confusion, we will acknowledge their request and modify the wording to reflect this intent:

Customer service transfer orders for POTS/BRI from one premise to another in which the customer telephone number does not change, including those instances in which number portability or similar call routing changes are required. 

2. Application for RRR of USWC 

e. On pages 2 through 5, USWC requests reconsideration of the installation intervals listed in Rule 6, and proposes to modify this section of the rules to make the intervals the same as those in its Resale and Interconnection Services Service Interval Guide, it argues that no rational basis for rejecting its service guide has been presented in this docket.  Specifically, USWC argues that a two-day interval for provisioning 1-8 unbundled loops with no premise dispatch is too short a time, as is the 3-day interval for provisioning 1-3 BRI lines.  In addition, USWC argues that operator/directory services are not network elements, and requests that we strike all references to them in the rules.

f. The issue regarding installation intervals has been addressed in prior decisions in this docket.  For example, the rationale for not adopting the USWC Service Interval Guide is discussed on pages 24 and 25 of Decision No. C99-493, and pages 13 through 17 of Decision No. C99-311.  This general request of USWC to use its Service Interval Guide has been rejected in the past.  There is no reason to change this decision based on what USWC has presented here.

g. As for USWC’s objection to the ISDN loop installation interval, we note that the installation time period shown in Attachment A to Decision No. C99-1116 is currently 4 days under Rule 6.1, not the 3 days stated by USWC in its application for RRR.
  While USWC has argued generally that the Commission should adopt its Service Interval Guidelines in its past filings, this is the first time it has specifically objected to this particular service interval.  USWC did attach to its current application for RRR a new listing of its Service Interval Guidelines, dated November 4, 1999.  In comparing this to the Service Interval Guideline dated November 23, 1998, which USWC submitted in its Comments In response to the Second Supplemental Rulemaking, dated November 17, 1998, we find significant revisions in the treatment of basic ISDN services.  In the new guidelines, USWC proposes to install or provide up to 10 ISDN lines within 3 days when installation does not require changes to the loop.  In this instance, we believe the current rule, with the limitations contained in the paragraphs outlining the specific requirements for Rule 6.1 (i.e., that facilities be readily available to complete the order) are sufficient.  If the loop is ISDN qualified, or should be, and the prerequisite electronics are available, we are convinced that USWC can meet this requirement.  To clarify this intent, we note that the requirement for 1-3 lines of BRI applies only when conditioning charges are not assessable to the CLEC.

h. Regarding the specific USWC objection to the interval of 2 days for provisioning an unbundled loop order of 1 to 8 lines, we observe that the Joint Commentors previously 

advocated no more than a two-day interval in which to provision unbundled loops.
  In review of the USWC Service Guidelines attached to its application for RRR, we note that the guidelines do not appear to be a minimum interval as inferred on page 3 of the application.  Rather, these appear to be the maximum times, under normal conditions, USWC believes it needs to accomplish these tasks.  These guidelines also recognize that different intervals agreed to in an interconnection contract would supersede the guidelines.

i. As noted in footnote 25 of Decision No. C99‑311, we are setting some intervals that will apply under various interconnection agreements.  While USWC has advocated its desired intervals, we must also consider those advocated by the CLECs.  Of the four interval categories (segregated by number and premise dispatch requirement) for unbundled 2/4 wire loops USWC specifically objected only to the installation interval for the category of provisioning 1 to 8 lines when no premise dispatch is required.  The other categories allowed from 3 to 6 days for the installation interval.  We also note that the USWC service guide interval for POTS installations is typically two days.  In this instance, an additional day, for a total of three days, is warranted for provisioning 1 to 8 lines without premise dispatch, since slightly more work time is required than for a POTS installation.  We also provide another day for provisioning 1 to 8 lines with premise dispatch, for a total of 4 days.  These adjustments provide a reasonable installation interval in light of the disaggregation of the unbundled loop category under this rule.

j. As for USWC’s comments on operator/directory services, the proper procedure to resolve this issue is through the interconnection agreement modification procedure, and through review of our Unbundling/ Interconnection Rules, 4 CCR 723-39, which list operator services as a network element.  Until such agreements and the Commission's rules are revised, there is no need to consider eliminating any reference to operator/directory services from these rules.

k. On pages 5 and 6 of its application, USWC requests reconsideration on the lawfulness of alternative service credits contained in Rule 10.1.1.  The legal challenges to the credits have been addressed in prior decisions.  See Decision No. C99‑311, pages 18 through 24. 

l. Besides the legal question, USWC also raised the issue whether any party had advocated the application of alternative retail credits to these wholesale rules.  In response, we note that USWC advocated, in its Comments on Fourth Supplemental Notice, dated July 7, 1999, that the Commission review the reasonableness of Rule 10.1.1 for consistency with Rule 723-2-24.  USWC points out that Rule 723-2-24 is not activated for at least 30 days.  Based on USWC's own argument, that Rule 723-2-24 bill credits are not activated for 30 days, the chance of an ILEC paying this portion of the Rule 10.1.1 credit should be slight, unless the ILEC’s failure to provide service is extremely protracted in comparison to the installation intervals in Rule 6.1.

m. On page 6, USWC requests reconsideration of Rule 5.8 to the extent it requires ILECs to include billing in measuring the availability of OSS functionality.  USWC contends that the inclusion of billing in this rule is inappropriate, since Rule 5.8.1 focuses on interactions through the OSS gateway in a real-time mode; billing, however, is a batch function that would not be accessed by the CLECs like other interactive systems such as pre-ordering or maintenance.  Furthermore, USWC argues, other rules, such as Rules 5.7.1 and 5.7.3, measure the transmission comparability of certain billing records for the CLEC and ILEC.

n. We note that billing has been recognized as a component of Operational Support Systems by the FCC (see First Report and Order) as well as this Commission (see 4 CCR 723-39-2.14).
  Therefore, it is appropriate to include it in a general explanation of what comprises OSS functionality as stated in the rule.  We also observe that USWC failed to raise this issue until reconsideration even though this particular rule was included in the proposed rules attached to Decision No. C99-311 (Mailed Date:  March 26, 1999).  In its application for RRR to that decision, USWC did not bring forth any objection to this rule. 

o. At this late date, USWC has chosen to address this issue, but does not clearly state whether the gateway used for the other OSS functions would also be used to transmit billing data, whether by batch or interactive mode.  Where the interface is used, inclusion of billing in the rule is appropriate.  If billing data is provided through a separate interface, such as a direct machine-to-machine link between the billing systems, the inclusion of the billing function would still be appropriate as a stand-alone measure for that interface.  Therefore, USWC’s request is denied.

p. On page 6 through 8, USWC requests reconsideration of the Rule 6.3 requirement of a 10 second or less electronic response time to pre-order queries.  Specifically, USWC objects to the rule, as amended in Decision No. C99-1116, imposing an absolute minimum performance level rather than a comparative standard.  USWC argues the record does not support a conclusion that it can provide response to any inquiries within 10 seconds.  In related requests, USWC argues that the rule inappropriately eliminates any reference to assistance, as necessary, from the CLEC.  USWC also objects to the inclusion of "rejected query notices" in the rules because it claims the term is too broad.  Finally, USWC observes that the term "service availability" and "feature function availability" appear synonymous in the rules; it requests that the term "feature function" be eliminated.

q. The major request of USWC regarding this rule is simply a restatement of its prior objection to performance standards rather than performance comparisons. Decision No. C99-1116, pages 7 through 10, adequately explains the rationale for the rule requirements.  The information submitted in this docket 

regarding response times includes the July 7, 1999 submittal by the Joint Commentors (see footnote 6, page 8 of Decision No. C99-1116) which supports the conclusion that we have drawn from the data taken from the Nebraska 271 hearing. Furthermore, USWC stated in its Post-Hearing Comments, dated December 4, 1998, that the Nebraska results are explainable and legitimate in terms of assessing its abilities.  In those comments, USWC  cautioned that only the results for Telephone Number, Facility Availability and Appointment Scheduler were still at issue.

r. The rule, does not impose the 10 second limit on these categories until it can be demonstrated from the filings required by these rules that USWC can perform at the 10 second level.  USWC failed to present any data in this docket as to how quickly it can respond to these queries, and it did not contravene the data by the Joint Commentors.  In our view, USWC has not presented any compelling reason to revise the performance objectives of this rule.  Therefore, its request is denied.

s. As for deletion of the language requiring assistance of the competing telecommunications provider, this was revised to state "as necessary" in the rules attached to Decision No. C99-1116.  USWC witness Miller, during the hearing of July 9, 1999, stated that this change should relieve any concern regarding this rule.  There is no need to further change this rule.

t. While USWC claims that the definition of a rejected query notice is too broad, it failed to provide any specifics about what such a definition should include.  Again, this issue was previously addressed in Decision No. C99-493.  The reporting category for rejected query notices was included in the FCC NPRM as a measure of importance to the ability of CLECs to interact with customers.
  Furthermore, Attachment A to the Post-Hearing Comments of the Joint Commentors, dated July 22, 1999, indicates on pages 5 and 68 that the concept of rejected query notices is well recognized and understood by ILECs in other jurisdictions.  The request of USWC to eliminate this comparison category is rejected.

u. While we see little need to specifically respond to the vague objection by USWC regarding the scope of the definition of a rejected query notice, we do note that logically the type of query for which a rejected notice must be provided is defined by the query transaction categories.  In the instance of the pre-ordering functions contained in Rule 5.8.3, it is logical to assume that the inability to query such information would, in part, be precipitated by syntax and content errors in the data submitted by the CLEC service representative, as well as any other operating condition errors commonly recognized in system programs.
 

v. With respect to USWC's observation on the similarity of the term "service availability" and "feature function availability", we agree that in this particular rule the two are essentially the same.
  In the USWC data presented by the Joint Commentors (i.e., the Nebraska and Arizona data) these two terms appear to be combined.  Therefore, we will combine the two categories under the term "service availability" for Rules 5.8.3 and 6.3.  The term “feature functionality” is also used in Rule 10.5; here, we substitute the term "service availability" with the understanding that it includes access to features that might not comprise a service specifically offered for resale by the ILEC. 

w. On page 9, USWC requests correction of typographical errors in Rule 6.1.  We will grant this request and delete the term "no" in the phrase "no dispatch is required" for the second referenced category (i.e., 1-8 lines per order) as well as the two succeeding categories.

x. On pages 9 through 10, USWC requests additional time to comply with the reporting requirements of Rule 8. USWC requests additional time to provide reports on all measurements to avoid having to manually prepare reports for some measurements.  Apparently, USWC does not expect to have reports automated for all of the measurements until the end of the second quarter of 2000.

y. The requirement to provide reports within 21 days after the end of a month was included in the initial Notice of Proposed Rulemaking mailed on April 10, 1997.  USWC has continually taken issue with this 21 day reporting requirement.  In its request for reconsideration to Decision No. C99-311, filed on April 21, 1999, USWC requested that the 21 calendar day reporting requirement be changed to allow USWC at least 30 days to compile, validate, and analyze the data to be reported.  Decision No. C99-1116 maintained the 21 calendar day reporting requirement, but allowed an additional time (21 days after the end of the month in which information is initially reported) to perform analysis and report the cause of the reported performance for any measurement which implies that inferior service has been provided.

z. USWC has not indicated how many measurements currently require manual preparation to report; how much work is involved in preparing the reports manually; or why manual reports cannot be generated within 21 calendar days.  USWC has not offered to provide reports before the end of the second quarter of 2000 for measurements for which automated reports currently can be generated.  In consideration of these factors, and since we previously considered this request in other decisions USWC’s request is denied.  

II. ORDER

A. The Commission Orders That:

3. The application for rehearing, reargument, or reconsideration filed by AT&T Communications of the Mountain States, Inc., Teleport Communications Group, Inc., TCG Colorado and MCI WorldCom, Inc. on November 8, 1999 is granted consistent with the above discussion.

4. The application for rehearing, reargument, or reconsideration filed by U S WEST Communications, Inc. on November 8, 1999 is granted, in part, and denied, in part, consistent with the above discussion.

5. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

6. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

7. The twenty-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
NOVEMBER 24, 1999.

(S E A L)
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� This has also been the specified interval in the Rule Attachments to Decision No.C99-311, as well as Decision Nos. C99-493 and C99-496.


� Conditioning charges refer to a charge that USWC is allowed to assess to a CLEC to remove load coils from an existing loop in order to use it for providing services requiring bandwidth in excess of that nominally available for voice grade service. 


� For example, as noted on page 15 of Decision No. C99-311, the LCUG 7.0 model rules propose a 1 day installation interval.


� See page 4 of Attachment to USWC's Application for RRR.


� The term "billing" was also included in the LCUG 7.0 definition of OSS.


� USWC did present a witness at the hearing on July 9, 1999 who stated that since this data is provided in a batch mode rather than a real-time basis, it is irrelevant to the CLECs as to whether the billing interface is available at other times.  See 7/9/99 transcript, page 56.


� See footnote 13, page 22 of Decision No. C99-493.


� As another source of guidance, USWC could review those programs used by the ILEC service representatives for similar functions.


� However, the term "feature function availability" is more appropriate in a UNE context while the term "service availability" applies to the Resale environment.  For example, the Call Waiting switch software feature can be viewed as both a feature function and a service.
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