Decision No. C99-1331

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-601CP
IN THE MATTER OF THE APPLICATION OF THE MOUNTAIN GUIDES, INC., D/B/A SCENIC MOUNTAIN TOURS, 973 VETCH CIRCLE, LAFAYETTE, COLORADO 80026, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
Decision Granting:  (1) Application
for Rehearing, Reargument, or
Reconsideration; and (2) Certificate of
Public Convenience and Necessity
Mailed Date:  December 13, 1999

Adopted Date:  December 1, 1999

I. BY THE COMMISSION


Statement, Findings, and Conclusions

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the application for rehearing, reargument, or reconsideration ("RRR") of Decision No. C99-1124 filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), on November 9, 1999.  Scenic Mountain Tours seeks either a reversal of Decision No. C99-1124 or a limited rehear​ing on whether existing sightseeing service is substantially inadequate.

2. By Decision No. C99-1124, the Commission, denied the exceptions to Decision No. R99-774 filed by Scenic Mountain Tours.  Chairman Gifford dissented.  As a result, the Commission dismissed the application of Scenic Mountain Tours for a cer​tificate of public convenience and necessity ("CPCN") to provide sightseeing service.
   The Commission found that the statutory changes brought about by Senate Bill 98-200 ("SB98-200") did not provide for the automatic conversion of Scenic Mountain Tours' off-road scenic charter ("ORC") permit into a CPCN to provide common carrier sightseeing service for the purpose of preserving the status quo.  The Commission then determined that Red Ball Motor Freight, Inc. v. Public Utilities Comm'n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964), is not dispositive and that Scenic Mountain Tours, even though it has operated in the marketplace under its ORC permit for many years, must establish the juris​dictional prerequisite of substantial inadequacy of existing common carrier sightseeing service to prevail on its applica​tion.  Based on the application of these legal premises to the record, the Commission concluded that Scenic Mountain Tours failed to establish by competent evidence that the public con​venience and necessity requires granting it a CPCN to provide sightseeing service.  The Commission, therefore, dismissed Scenic Mountain Tours' application.

3. In its application for RRR, Scenic Mountain Tours urges the Commission to adopt the argument set forth in Chairman Gifford's dissent to Decision No. C99-1124.  Scenic Mountain Tours believes that the public interest requires the conversion of its ORC permit into a CPCN to provide the sightseeing service described in footnote 1.  If Scenic Mountain Tours' authority is converted, it will continue to provide the level of service it lawfully provided prior to the enactment of SB98-200.  Moreover, Scenic Mountain Tours reiterates its belief that Red Ball pro​vides the legal authority to permit it to provide its histori​cally performed service without proving the inadequacy of exist​ing common carrier service.  Alternatively, Scenic Mountain Tours requests a limited rehearing to demonstrate the substan​tial inadequacy of existing common carrier sightseeing service.

4. The Commission now finds that the position advo​cated in the dissent to Decision No. C99-1124 arrives at the correct result in this case.  The public's interest in adequate sightseeing service is furthered by the grant of the application for RRR and a grant of the requested CPCN to Scenic Mountain Tours.

5. From 1989 to July 1998, Scenic Mountain Tours lawfully offered sightseeing service through the sale of seats on an individual basis pursuant to its ORC permit.  Since June 1996, Scenic Mountain Tours has competed with the common carrier sightseeing service offered by The Colorado Sightseer, Inc.

6. The provisions of SB98-200 do not provide for the automatic conversion of Scenic Mountain Tours' ORC permit into a CPCN authorizing common carrier sightseeing service.  However, the analysis set forth in Red Ball supports a result permitting two providers of sightseeing service to operate within the same territory without demonstrating the substantial inadequacy of the service provided by the incumbent common carrier.

7. Red Ball establishes the burden for existing transportation providers, such as Scenic Mountain Tours, to obtain the proper "limited and restricted authority to do what has been described as the typical service rendered for [] years."  154 Colo. at 336, 390 P.2d at 483.  Scenic Mountain Tours may meet this burden without demonstrating "the needs of the public or the adequacy of existing motor carrier service."  Id.  Because Scenic Mountain Tours desires to provide the same service that it provided prior to the enactment of SB98-200, Red Ball should be followed.  Through the application of the prin​ciples set forth in Red Ball, Scenic Mountain Tours will con​tinue to provide its service, and the public will continue to receive this service at the existing level.  Moreover, the con​tinued competition between Scenic Mountain Tours and The Colorado Sightseer, Inc., benefits the public.

8. The Commission grants Scenic Mountain Tours a CPCN to provide sightseeing service and avoids a result that serves to strengthen the rent-seeking franchise afforded common carriers under the doctrine of regulated monopoly.

II. ORDER

A. The Commission Orders That:

9. The application for rehearing, reargument, or reconsideration of Decision No. C99-1124 filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours, is granted.

10. The Mountain Guides, Inc., doing business as Scenic Mountain Tours, is granted a Certificate of Public Con​venience and Necessity to operate as a common carrier by motor vehicle for hire with authority as set forth in the Appendix.  This Decision is a CERTIFICATE OF PUBLIC CONVENIENCE AND NECES​SITY therefor.

11. The Mountain Guides, Inc., doing business as Scenic Mountain Tours, shall cause to be filed with the Com​mission certificates of insurance as required by Commission rules and regulations.  The Mountain Guides, Inc., doing busi​ness as Scenic Mountain Tours, shall file a proper tariff and pay the issuance fee and annual vehicle identification fee.  The Mountain Guides, Inc., doing business as Scenic Mountain Tours, may not begin operating until it has met these requirements.

12. If The Mountain Guides, Inc., doing business as Scenic Mountain Tours, does not comply with the requirements of this ordering paragraph within 60 days of this Decision's effec​tive date, then the authority granted by this Decision shall be void.  For good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.
13. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu​ment, or reconsideration begins on the first day following the effective date of this Decision.

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 1, 1999.
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III. COMMISSIONER Robert J. Hix DISSENTING:

B. I dissent from the Commission's decision.  Decision No. C99-1124 analyzes this matter in accordance with the law and properly dismisses the application filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours") for a certificate of public convenience and necessity ("CPCN") to provide sightseeing service.

C. First, Scenic Mountain Tours does not set forth any new information in its application for rehearing, reargument, or reconsideration ("RRR") of Decision No. C99-1124 to suggest that the dismissal of its application was in any way unjust or unwarranted.  On this ground alone, the Commission should have denied the application for RRR filed by Scenic Mountain Tours.

D. Second, the Commission's duty is to carry out the laws set forth in Title 40 of the Colorado Revised Statutes.  In carrying out these laws, the Commission, where applicable, is further bound to follow the interpretations rendered by Colo​rado's appellate courts.  The Commission's powers are controlled by statute and are subject to the restrictions that may be imposed by the General Assembly.  People's Natural Gas Div. v. Public Utilities Comm'n, 626 P.2d 159, 161-62 (Colo. 1981).  Thus, when the General Assembly amends the Public Utilities Law and does not provide for Commission discretion, the Commission must follow the law even if it believes that application of the law as written produces unintended or impractical results.

E. In the instant matter, the Commission has properly concluded that subsequent to the enactment of Senate Bill 98-200, Scenic Mountain Tours may no longer provide service through the sale of tickets on an individual seat basis under an off‑ road scenic charter ("ORC") permit.  The Commission also cor​rectly does not find that Senate Bill 98-200 requires the automatic conversion of ORC permits into CPCNs to provide sightseeing service.  However, the Commission then ignores the doctrine of regulated monopoly through a misapplication of Red Ball Motor Freight, Inc. v. Public Utilities Comm'n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964).

F. Decision No. C99-1124 correctly applies Red Ball.  Once again the Red Ball holding is as follows:

We do hold, however, that if the authority sought or the authority granted is an expanded service, or a motor carrier service, then there must be proof of and a finding of public need and inadequacy of existing common carrier service before any such expanded motor carrier service can be granted. . . .  If on the other hand, what was sought, by [the applicant] and what was intended to be granted by the Commission was a limited and restricted authority to do what has been described as the typical service actually rendered for [] years, then we hold that the needs of the public or the adequacy of existing motor carrier service is not in issue and no hearing on those points need be held.

Red Ball, 154 Colo. at 336, 390 P.2d at 483 (emphasis in orig​inal).

G. If Scenic Mountain Tours was seeking a CPCN to provide the exact service authorized under its ORC permit prior to the enactment of SB98-200, then that portion of the Red Ball holding explaining when the adequacy of existing motor carrier service is not at issue may provide the appropriate analytical frame​work.  Such is not the case here.

H. Red Ball expressly holds that a finding of public need and substantial inadequacy of existing common carrier service is required when considering an application seeking expanded serv​ice.  Id.  In Red Ball, the Court did not fault the Commission for determining that the adequacy of existing motor carrier service was not at issue in that case because it agreed that the applicant was not seeking an expanded authority.  Instead, the Court found error in the authority granted by the Commission because the authority omitted restrictions to prevent an expan​sion of operations into a competitive motor carrier service almost identical to that of the existing monopoly provider of general commodity transportation services.  Id. at 337-40, 390 P.2d at 483-84.

I. The instant case presents the opposite circumstance.  Unlike the applicant in Red Ball, Scenic Mountain Tours clearly seeks an expanded authority by this application that is not limited to the destinations and routes permitted under an ORC permit.  For example, Scenic Mountain Tours does not seek an authority restricted to providing only tours that include a por​tion that is off paved roads.  Similarly, Scenic Mountain Tours also does not seek an authority limited to only scenic points.  In short, Scenic Mountain Tours seeks a CPCN authorizing it to provide service fully competitive with the monopoly service authorized under the CPCN held by The Colorado Sightseer, Inc.

J. Under Red Ball, the Commission shall therefore require Scenic Mountain Tours to demonstrate a public need for its requested authority and the substantial inadequacy of existing common carrier sightseeing service prior to granting its appli​cation for a CPCN.  Id. at 336, 390 P.2d at 483 (emphasis added); see also Yellow Cab Cooperative Ass'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim Freightways, Inc. v. Public Utilities Comm'n, 151 Colo. 596, 599-600, 380 P.2d 228, 231 (1963); Colorado Transp. Co. v. Public Utilities Comm'n, 158 Colo. 136, 405 P.2d 682 (1965).  In its application for RRR, Scenic Moun​tain Tours confesses that it did not attempt to present evidence of inadequate service.  Thus, Decision No. C99-1124 reaches the correct conclusion under the controlling statutes and case law that the application for a CPCN filed by Scenic Mountain Tours must be dismissed for failure to demonstrate by competent evi​dence the substantial inadequacy of the sightseeing service offered by existing common carriers. 

K. I would also deny Scenic Mountain Tours' alternative request for a limited rehearing.  I do not believe that admin​istrative efficiencies would result from the grant of this request.  Scenic Mountain Tours is not precluded from filing a new application so long as the period during which it desires to show inadequacy of existing common carrier sightseeing service is a period of time more current than that at issue in the instant matter.
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� Scenic Mountain Tours seeks a CPCN to operate as a common carrier by motor vehicle for hire for the transportation of:





passengers and their baggage, in sightseeing service,


between all points in the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Chaffee, Eagle, El Paso, Fremont, Gilpin, Jackson, Lake, Park, Pueblo, Summit, and Teller, State of Colorado, on the other hand.





RESTRICTIONS:  This application is restricted as follows:





(I)		To providing service that originates and terminates in the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado;





(II)		To the use of vehicles with a seating capacity of 15 passengers or less, excluding the driver; and





(III)		Stops in the City of Cripple Creek, Colorado shall not exceed two hours.





� It is beyond dispute that common carrier sightseeing service is governed by the doctrine of regulated monopoly.
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