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I. BY THE COMMISSION:

A. Statement

This matter comes before the Commission for con​sideration of exceptions to Decision No. R99-847 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on August 5, 1999.  In that decision, the ALJ concluded that Respondent K N Gas Gathering, Inc. (“KNGG”), because of its ownership and operation of the Golden Pipeline, is a public utility under § 40-1-103(1)(a), C.R.S.  Pursuant to the pro​visions of § 40-6-109(2), C.R.S., KNGG and Intervenor Trigen-Nations Energy Company, L.L.L.P. (“Trigen”) have filed excep​tions to the Recommended Decision.  Commission Staff (“Staff”) and Intervenor Public Service Company of Colorado (“Public Serv​ice”) have filed responses to the exceptions.  Now being duly advised, we deny the exceptions and affirm the Recommended Deci​sion in its entirety.

B. Discussion

1. Factual Issues

a. As explained in the Recommended Decision, the present case arises from Docket No. 97F-241G, Public Service Company of Colorado v. Trigen-Nations Energy Company, L.L.L.P. (or “Trigen proceeding”).  Docket No. 97F-241G was a complaint proceeding in which Public Service alleged that Trigen became a public utility through its ownership and operation of the Golden Pipeline.  We agreed with Public Service.  See Decision Nos. C98-687, C98-1084, and C98-1308.
  Before conclusion of Docket No. 97F-241G, however, Trigen sold the Golden Pipeline to KNGG.  Since KNGG was the current owner and operator of the pipeline, we initiated the instant proceeding.

b. The facts in this case are similar to those established in the Trigen proceeding.  In particular, the pipe​line at issue in this case, the Golden Pipeline, is the same pipeline at issue in that docket, and KNGG now owns and is operating the line in essentially the same manner as Trigen.  The Golden Pipeline is an approximately 28-mile line; for the most part, the line is comprised of 12.75-inch outside diameter pipe.  In 1998, KNGG used the pipeline to transport, for com​pensation, approximately 2 billion cubic feet of natural gas for three unaffiliated (with KNGG) companies (i.e., Trigen, Coors Energy Company, and Coors Ceramics) and their affiliates at ten separate delivery points.

c. The facts in this case, to the extent they differ from Docket No. 97F-241G, are even more supportive of a finding that the present owner and operator of the pipeline, KNGG, is a public utility.  First, unlike Trigen, KNGG is engaged solely in the gas pipeline business; KNGG’s entire business purpose, even independent of its ownership of the Golden Pipeline, is to transport natural gas for others for hire.  Second, all gas transported on the Golden Pipeline by KNGG is for unaffiliated companies; in contrast, some of the gas transported by Trigen in its operation of the pipeline was for its own business use (i.e., for its own electric cogeneration facilities).

d. For purposes of ruling on the exceptions, there is no factual dispute of note.  Although KNGG, in its exceptions, claims that it is challenging a number of the ALJ’s factual findings, in actuality those arguments go to the legal conclusions reached in the Recommended Decision.  For example, KNGG excepts to the ALJ’s purported “failure to find” that no member of the public has a legal right to demand service from the Golden Pipeline; that KNGG has never established a service area and never held itself out as ready to serve, indis​criminately, all of the public in a service area; that KNGG has never held itself out as ready to serve all of the public; and that KNGG serves only a limited number of historic end-users under individualized contracts.  These assertions are simply different versions of KNGG’s legal argument that its operation of the pipeline did not constitute public utility service.
  KNGG’s “factual” exceptions amount to the contention that the ALJ should have concluded, as a legal matter, that it is not a public utility.  We address these legal arguments infra.

e. Public Service suggests that, if we adopt the holding out test (discussion infra), we should remand this case to the ALJ for further investigation regarding KNGG’s future plans for the pipeline.  According to Public Service, much of the capacity of the Golden Pipeline is now unused.  The pipeline capacity that is subject to firm demand now operates at a load factor of less than 36 percent, and the contracts with the existing end-users specifically reserve KNGG’s right to make unused capacity available to others.  KNGG, Public Service asserts, has limited the use of the pipeline only because of these proceedings now before the Commission.  Since KNGG is strictly in the business of transporting gas for end-users for compensation, it is likely that in the future KNGG intends to serve all customers to the extent of the pipeline’s capacity if no legal constraints exist (e.g., the threat that the Commission would find that KNGG is holding itself out to serve the public indiscriminately).  Public Service argues that this action would amount to a “holding out” on the part of KNGG, even under KNGG’s view of the test for public utility status.  The ALJ limited Public Service’s ability to conduct discovery and cross-examine on these issues, ruling that these matters were beyond the scope of the proceeding.  As such, Public Service suggests that remand is necessary if we adopt the holding out test advocated by KNGG and Trigen.

f. We agree with Public Service that KNGG’s future intentions for the Golden Pipeline would be relevant if we were to adopt the holding out test.  At first glance, it appears implausible that KNGG would willingly leave its pipeline more than half empty if it were free to use its full capacity.  Nevertheless, since we are rejecting KNGG’s and Trigen’s pro​posed holding out test for determining public utility status, no need for remand exists.

2. Test for Determining Public Utility Status

a. KNGG and Trigen argue, for a number of rea​sons, that the ALJ applied the wrong test for determining whether KNGG has become a public utility through its ownership and operation of the Golden Pipeline.  The Recommended Decision applied the same test adopted by the Commission in the Trigen proceeding.  See Decision Nos. C98-687, C98-1084, and C98-1308.  Here, KNGG and Trigen raise the identical arguments as raised in the Trigen proceeding; we now affirm our reasoning from that case.

b. Section 40-1-103, C.R.S., defines “public utility” as:

[E]very common carrier, pipeline corporation, gas cor​poration...person, or municipality operating for the purpose of supplying the public for domestic, mechan​ical, or public uses...and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(emphasis added)  KNGG and Trigen contend that the statutory term “operating for the purpose of supplying the public” is the “holding out” test:  In order to be declared a public utility, an entity must hold itself out as serving or ready to serve everyone in a service area indiscriminately, and the public must have a legal right to demand service from that entity.  Thus, these parties argue that KNGG is not a public utility because it did not hold itself out as ready to serve all of the public indiscriminately through the Golden Pipeline.  Instead, they contend, KNGG simply served the few customers historically served by the pipeline.

c. For reasons articulated by the ALJ and in our decisions from the Trigen proceeding, and as explained below, we conclude that this proposed test for public utility status misinterprets the statute and decisions by the Colorado Supreme Court.  Further, this test is inconsistent with the legislative policies underlying the public utilities laws (i.e., the regulated monopoly doctrine) and is directly contrary to the public interest.

d. KNGG’s and Trigen’s suggested holding out test is based upon City of Englewood v. City and County of Denver, 229 P.2d 667 (Colo. 1951), and the Englewood line of cases including Public Utilities Commission v. Colorado Inter​state Gas Co., 351 P.2d 241 (Colo. 1960).  See Colorado Inter​state Gas, at 248.  However, as we held in Docket No. 97F-241G (Decision Nos. C98-687, at 9-10, and C98-1084, at 3-11), the Court expressly overruled the Englewood holding out test in Board of County Commissioners v. Denver Board of Water Commis​sioners, 718 P.2d 235 (Colo. 1986) (“Denver Water Board”).  In that case, the Court observed:


In City of Englewood v. City and County of Denver, 123 Colo. 290, 300, 229 P.2d 667, 672-73 (1951), we adopted the following test for determining public utility status:

[T]o fall into the class of a public util​ity, a business or enterprise must be impressed with a public interest and that those engaged in the conduct thereof must hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity.  The nature of the service must be such that all members of the public have an enforce​able right to demand it.

Denver Water Board, at 242.  After citing the City of Englewood test, the Court then specifically held:

Although we used the Englewood test in deciding Robinson, we now conclude that Englewood no longer provides the appropriate test for determining public utility status
(emphasis added)  Denver Water Board, at 243.  In light of Denver Water Board, it is clear that the test for public utility status under § 40-1-103, C.R.S., does not require service to all members of the public indiscriminately, nor does it require that all members of the public have a right to demand that service.

e. KNGG and Trigen, in their exceptions, con​tend that this interpretation of Denver Water Board is erroneous for various reasons.
  The suggested reasons are identical to those submitted in Docket No. 97F-241G, and our conclusions on these arguments are the same as in that docket.  First, KNGG and Trigen assert that Denver Water Board did not abrogate the holding out test under § 40-1-103, C.R.S.  Rather, they suggest, the Court simply intended:  (1) to repudiate only the common law holding out test for making these determinations; and (2) to remove the courts from making original determinations of public utility status in light of the existing comprehensive statutory scheme relating to public utilities.  Therefore, § 40-1-103(1)(a), C.R.S., with its requirement that an entity operate for the purpose of “supplying the public”, still requires that an entity offer to serve all of the public indiscriminately.

As explained in our decisions in Docket No. 97F-241G, this reasoning is implausible.  We first note that 

the argument that the holding out test is incorporated into the statute relies primarily upon Colorado Interstate Gas, supra, at 248, where the Court interpreted the statutory term “supplying the public” as meaning “all” of the public “indiscriminately.”  However, the Court’s determination in that case expressly relied on City of Englewood and its progeny.  See Colorado Interstate Gas, at 248.  The Court in Denver Water Board plainly and unequivocally stated that the Englewood test “no longer provides the appropriate test for determining public utility status.”  Therefore, we agree with Public Service and Staff that the Colorado Supreme Court in effect overruled Colorado Interstate Gas and all other cases, to the extent those cases relied on the Englewood test for determining public utility status.

f. We further note that KNGG’s and Trigen’s contentions amount to this questionable interpretation of Denver Water Board:  After specifically and expressly repudiating the holding out test enunciated in Englewood, the Court then imme​diately reembraced that very test by finding it embodied it § 40-1-103(1)(a), C.R.S.  This suggestion is inconceivable, especially since there is no indication in the Court’s opinion to support this plainly inconsistent reasoning.  The explicit rejection of Englewood’s holding out test would be a useless act if the Court meant to immediately readopt the identical standard in its interpretation of § 40-1-103(1)(a), C.R.S.  If the Court intended to adopt this inconsistent holding, it certainly would have made it clear that it was doing so.

g. Moreover, we observe that cases such as Englewood and Colorado Interstate Gas relied on the language contained in § 40-1-103(1)(a), C.R.S., in settling upon the holding out test.
  The Court in Denver Water Board was undoubt​edly aware that its prior holding out cases, particularly City of Englewood, relied upon the statutory language.  Yet, Denver Water Board makes no statement that a portion of Englewood (i.e., the holding out test to the extent it relied upon prior interpretations of § 40-1-103(1)(a), C.R.S.) was retained.  Therefore, we conclude that Denver Water Board did not retain the holding out test in its interpretation of § 40-1-103(1)(a), C.R.S., after it specifically discarded it in its discussion of City of Englewood.

h. Next, KNGG and Trigen argue that cases fol​lowing Denver Water Board clarify that the holding out standard is still the effective law.  Specifically, the parties cite Powell v. Colorado Public Utilities Commission, 956 P.2d 608 (Colo. 1998); Bennett Bear Creek Farm and Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996); and Keystone v. Flynn, 769 P.2d 484 (Colo. 1989).  We affirm our prior holdings from the Trigen proceeding that the Colorado Supreme Court, in these cases, has not indicated an intent to readopt the Englewood test.

i. We note that the language from Powell and Bennett relied upon by KNGG and Trigen is best described as dicta rather than clear statements by the Court that the present test for determining public utility status, especially after the express ruling in Denver Water Board, is that an entity must serve all the public indiscriminately.  Specifically, in Powell (at 614) after stating that its analysis of whether an entity is a public utility “has traditionally centered around whether or not the public has a right to demand the service” (citing Colorado Interstate Gas), the Court observed:  “More impor​tantly, however, in this case the salient analysis has more to do with the nature of the service provided rather than the public’s right to demand it.”  Powell, in short, did not squarely address the issue as to whether the Court intended to return to the holding-out test set forth in Englewood.  Indeed, this specific question was not presented to the Court.  In contrast, the Englewood holding-out standard was explicitly dis​carded in  Denver Water Board.

j. As for Bennett the language cited in the exceptions is, like the reference in Powell, primarily a state​ment of what the Court’s test for public utility status was prior to Denver Water Board.  In particular, the Court (at 1265) observed:

In Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 296-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of PUC regu​lated status...as the extent to which a busi​ness...holds itself out as serving, or ready to serve, indiscriminately, all of the public in a service area.

Again, the issue as to whether the Court intended to readopt the holding-out test abandoned in Denver Water Board was not clearly addressed.  Moreover, we note that the Matthews case cited in Bennett itself relied upon Robinson v. Boulder, 547 P.2d 228 (Colo. 1976) and City of Englewood.  See Matthews v. Tri-County Water Conservancy District, 613 P.2d 889, at 892-93.  The Court’s opinion in Denver Water Board (at 242-43) is clear that both Englewood and Robinson v. Boulder were being disavowed.

k. Finally, KNGG’s suggestion that the holding-out test was approved in Keystone is similarly insupportable.  In the language KNGG relies upon (exceptions, at 23) the Court simply referred to the Commission having used the holding-out test in deciding the case.  The decision in Keystone (at 487), however, points out that the Commission’s decision was entered prior to the issuance of Denver Water Board.  Therefore, the Commission appropriately assumed that the holding-out standard was still the applicable law.

l. In summary, given the clear direction in Denver Water Board that the Englewood test is no longer the appropriate standard for determining public utility status, we will not assume that the Colorado Supreme Court has, in effect, readopted Englewood absent clear statements from the Court of such intent.  The statements in Powell, Bennett, and Keystone do not amount to such a declaration.

m. KNGG and Trigen then assert (e.g., Trigen exceptions, at 28) that “public” cannot mean “two or three customers” (even if those two or three are using billions of cubic feet of natural gas annually).  According to the excep​tions, such a conclusion is unsupported by “case law” or “common sense.”  As for “common sense” considerations, the serious harm to the public interest entailed in KNGG’s and Trigen’s holding out test are discussed below.

With respect to “case law” support for our interpretation of “public”, we observe that a number of courts have accepted the same reasoning adopted by the Commission here, that an entity which engages in one of those businesses spec​ified in § 40-1-103(1)(a), C.R.S., for hire, even if only for a few select customers, may become a public utility.  These courts, in construing statutes similar to § 40-1-103(1)(a), C.R.S., have specifically rejected the KNGG/Trigen premise that only those companies holding themselves out to serve all of the public indiscriminately are public utilities.  See Eastern Shore Natural Gas Company v. Delaware Public Service Commission, 637 A.2d 10 (Del. 1993) (general holding-out test rejected with respect to gas pipeline provider, since this interpretation of applicable statute would be inconsistent with the regulatory scheme and the public interest); Atwood Resources, Inc. v. Public Utilities Commission of Ohio, 538 N.E.2d 1049 (Ohio 1989) (sale of natural gas to select customers was not private in nature, but was affected with the public interest and consti​tuted public utility service); Dome Pipeline Corporation v. Public Service Commission, 439 N.W.2d 700 (Mich. App. 1989) (proposed construction of pipeline to serve one customer subject to public utility regulation; service to even a “very few” selected customers constitutes “service to the public”); PW Ventures, Inc. v. Nichols, 533 So.2d 281 (Fla. 1988) (sale of electricity to a single customer is service “to the public” and subject to regulation).  The decisions in Eastern Shore (at 16-17), and Dome Pipeline (at 704) point out that numerous courts have rejected the holding-out test advocated by KNGG and Trigen.
 

Our conclusions here are consistent with principles of public utility regulation accepted in many jurisdictions.

n. KNGG also asserts that the Legislature, by its failure to take action in response to the Colorado Inter​state Gas decision, has approved of the holding out test.  As we concluded in Decision No. C98-1084 (page 13), the lack of legis​lative action is not an indication of legislative intent.  Further, we observe that the Legislature must also be presumed to be aware of the ruling in Denver Water Board and has taken no action in response to that decision.  Finally, a recent enact​ment by the Legislature indicates its support for our present finding regarding the test for public utility status.  Spe​cifically, in its 1993 session the Legislature enacted § 40-1-103.5, C.R.S., the master meter operator statute.  This statute indicates that persons who purchase and resell gas or elec​tricity as master meter operators even on an extremely limited basis are subject to regulation as public utilities absent the exemption specified in that statute.  Section 40-1-103.5, C.R.S., applies to persons and entities who are clearly not holding themselves out to serve the public indiscriminately, including persons such as apartment landlords.  Therefore, in a specific instance in which the Legislature has spoken regarding the test for public utility status, it has disclaimed the gen​eral holding-out principle advocated by KNGG and Trigen.

3. KNGG’s Service as Specialized Contract Service

a. KNGG and Trigen argue that the gas trans​portation service provided over the Golden Pipeline is a spe​cialized contract service offered to a limited number of cus​tomers.  That is, the exceptions suggest that only the few end-users historically served by the pipeline now take gas trans​portation service from the Golden Pipeline.  This service is provided pursuant to individual contracts between KNGG and each company end-user.  Additionally, KNGG and Trigen note, the gas transported on the Golden Pipeline is high BTU gas which some of the end-users require (e.g., the Coors Glass Plant and the ceramics processing facilities operated by ACX).  Public Service does not provide high BTU gas, since the gas transported on its system is blended with air resulting in lower BTU content.  Therefore, this specialized contract service provided to a lim​ited number of end-users constitutes a private service that is exempt from regulation.  We disagree.

b. We first observe that existing law does not contemplate private (i.e., unregulated), for-hire pipeline serv​ice of the sort at issue here.  The only authority cited by KNGG and Trigen for the operation of private, for-hire pipeline service was:  (1) Englewood cases; and (2) statutes and cases concerning contract motor vehicle carriers.  The above discus​sion explains that the Englewood doctrine is no longer effective law; an entity cannot operate a for-hire pipeline business to serve a limited number of customers and expect to be unregulated based on Englewood.

As for legal authority relating to motor vehicles carriers, the State’s Public Utilities Law expressly permits contract carriage by motor vehicles.  It is noteworthy that § 40-1-103(1)(a), C.R.S., does not include all motor vehi​cle carriers in the definition of “public utility”; the statute refers to “common carrier(s)” only.  Section 40-1-102(3)(a), C.R.S., defines “common carrier,” in part, as a person “afford​ing a means of transportation...by motor vehicle...by indis​criminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise...” (emphasis added).
  These statutory provisions would otherwise permit a person to provide contract motor vehicle carriage exempt from Commission regulation, since they distinguish between common and contract carriage.  The existence of motor vehicle contract carriage, however, is irrelevant to whether persons may provide unregulated contract pipeline service, 

inasmuch as § 40-1-103(1)(a), C.R.S., defines all “pipeline corporations” supplying the public as “public utilities.”

c. Furthermore, even with respect to motor vehicle carriers, the Legislature was concerned that unregulated contract carriage would harm regulated common carriers, and, thus, enacted §§ 40-11-101 et seq., C.R.S.  Section 40-11-105(2), C.R.S., specifically forbids contract carriers from impairing the business of any motor vehicle common carrier or the State’s regulation of common carriers.  To this end, the Commission is vested with the power and duty to prescribe minimum rates for contract carriers.  The Legislature, in short, has expressed the same concern we have here (discussion below), that the existence of so-called contract service to a select few in the industries subject to Commission regulation, will harm those entities providing regulated public utility service to all.

d. Staff and Public Service also point out that KNGG’s and Trigen’s views regarding specialized contract service contradicts the regulated monopoly principle. As pointed out by the Colorado Supreme Court, “Colorado has long been dedicated to the principle of ‘regulated monopoly’ in the conduct of public utilities operations.”  Public Service Company of Colorado v. Public Utilities Commission, 765 P.2d 1015, at 1021 (Colo. 1988).  Accord Western Colorado Power Company v. Public Utili​ties Commission, 411 P.2d 785, at 790 (Colo. 1966).  The regu​lated monopoly principle establishes that after a utility has been assigned a service territory, no other utility may provide service in that area absent a showing that the certificated utility is unable or unwilling to provide service.  Public Serv​ice Company, supra, at 1021.
  The purpose of the doctrine of regulated monopoly is, in part, to prevent duplication of facil​ities between utilities.  Public Service Company, at 1021.

e. KNGG argues that its provision of this con​tract service benefits the specific companies served, because it provides service at a lower cost than Public Service.  However, Staff points out (Response, at 8) that under the regulated monopoly doctrine, larger policies are at stake than a few customers’ self-interest
 (citing Public Service Company, supra, at 1024).  See discussion below.

As for KNGG’s and Trigen’s factual asser​tions relating to the specialized nature of the service provided over the Golden Pipeline, we observe that there is nothing unique about KNGG’s service.  The provision of gas trans​

portation service pursuant to contract by regulated pipeline utilities is commonplace.  Public Service itself provides this; its service is essentially the same as that provided by KNGG.  No one questions that Public Service’s offering is subject to Commission regulation.  Nor is there any significance to the fact that KNGG is transporting high BTU gas.  The gas trans​ported on the Golden Pipeline is simply ordinary pipeline gas undiluted by air as on Public Service’s system.  Notably, only some of the points served by the Golden Pipeline require high BTU gas.  Additionally, as we observed in Decision No. C98-1084 (pages 25-26), high BTU gas (i.e., pipeline quality gas) is delivered directly to end-users throughout the state.  It would be a simple matter for most industrial customers to use the high BTU gas transported by KNGG on the Golden Pipeline.

4. Public Interest Considerations

a. The regulated monopoly doctrine is still the law in Colorado for pipeline utilities.  KNGG’s and Trigen’s proposed holding out test for attaining public utility status would subvert that doctrine by permitting entities to compete against regulated public utilities for the most lucrative and profitable customers, unconstrained by regulation and the responsibilities associated with regulation.  As Public Service and Staff point out--these observations are consistent with our conclusions in Decision Nos. C98-687 (pages 12-13) and C98-1084 (pages 15-17) which we affirm here—-KNGG’s and Trigen’s posi​tions would undermine the Commission’s ability to regulate pub​lic utilities, and is contrary to the public interest.  To illustrate, KNGG and Trigen claim that unregulated entities can compete with and take away the most profitable customers from regulated public utilities.  Their argument that KNGG is serving only those customers historically served by the Golden Pipeline and that Public Service cannot transport high BTU gas is beside the point.  The effect of the KNGG/Trigen advocacy is to legiti​mize cream-skimming with respect to all public utilities, including all gas and electric utilities in the state.

b. In its response to the exceptions, Public Service correctly notes that KNGG’s and Trigen’s holding out test would harm the majority of utility ratepayers, specifically residential and small commercial ratepayers.  A public utility’s fixed costs to serve its customers will not disappear when it loses large volume customers to entities operating outside of regulation.  As a result, the rates of remaining customers will likely increase in order to compensate for revenues lost to unregulated providers.  See Eastern Natural Gas, at 18; PW Ventures, at 283.

c. The regulated monopoly principle provides regulatory protection to public utilities.  In return, however, regulation imposes important responsibilities upon those utili​ties.  These include the obligation to serve all members of the public requesting service, regardless of the profitability asso​ciated with serving specific customers or customer classes, and the obligation to provide service at rates and on terms approved by the Commission.  Here, KNGG and Trigen contend that private companies may operate in markets traditionally reserved to pub​lic utilities, and that these companies need not bear any of the obligations assigned to public utilities, especially the obliga​tion to serve.  Indeed, the exceptions, in effect, suggest that it is KNGG’s rejection of the obligation to serve that permits it to conduct a pipeline business exempt from regulation.  These notions would damage the public interest and are unacceptable.

5. KNGG as a Public Utility

a. We affirm the ALJ’s finding that KNGG has become a public utility as a result of its ownership and operation of the Golden Pipeline.  Section 40-1-103(1)(a), C.R.S., defines “public utility” as including any gas or pipe​line corporation operating for the purpose of supplying the public.  According to our interpretation of the statute, KNGG meets this standard. Independent of its ownership and operation of the Golden Pipeline, KNGG is unarguably a gas and pipeline corporation.  The Golden Pipeline is a major pipeline, a 28-mile line capable of transporting billions of cubic feet of gas annually.  The record here indicates that KNGG has, in fact, transported substantial volumes of gas (i.e., billions of cubic feet annually) to unaffiliated companies for compensation over the Golden Pipeline.  As the ALJ concluded, this conduct fits squarely within the statute.

b. KNGG argues that this ruling will result in confiscation of its property because it is being forced to dedicate its property to the public against its will.  The concise and dispositive answer to this is that it is well-settled that the regulation of entities operating as public utilities is a constitutional exercise of the police power of the state.  See Western Colorado Power, supra, at 794.  Notably, no one forced KNGG to purchase and operate the Golden Pipeline.  It did so of its accord, knowing that its actions could result in its becoming a regulated public utility.  Indeed, at the time KNGG acquired the pipeline, Public Service’s complaint against Trigen alleging that it had become a public utility as a result of ownership of the Golden Pipeline was pending before the Com​mission.

c. As in Docket No. 97F-241G, Trigen asserts that the test we apply here for determining public utility status is unconstitutionally vague.  We reject this argument for the reasons stated in Decision No. C98-1084 (pages 28-30).  Briefly:  The standard we use to decide that KNGG has become a public utility relies upon § 40-1-103(1)(a), C.R.S., and the Denver Water Board case; the Recommended Decision and the present decision also articulate fully the reasons for our determination here.  The terms in the statute and the reasoning set forth in the Recommended Decision and here (i.e., KNGG transported substantial volumes of gas for unaffiliated parties for compensation) are readily understandable.  Mathematical precision in the terms we use is not required.  People by and through Longmont v. Gomez, 843 P.2d 1321 (Colo. 1993).  Neither are we required to define readily comprehensible and everyday terms,  Delta Sales Yard v. Patten, 892 P.2d 297 (Colo. 1995), and fundamental fairness does not require us to enumerate exam​ples or criteria in every instance.  Walker v. Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  In short, Trigen is incorrect in contending that the statute and the test we employ for deter​mining KNGG’s status are impermissibly vague.

C. Conclusion

KNGG (Exceptions, at 1) asks “why, in a free economy, honest and lawful competition should be evil...”  Of course, the problem with KNGG’s position here is that its unregulated par​ticipation in the gas pipeline market is neither “honest” nor “lawful.”  The Legislature has mandated that the Commission regulate persons operating as pipeline companies and serving the public.  The suggestion that we permit KNGG to transport gas for unaffiliated persons for compensation over the Golden Pipeline, free of regulation, is nothing short of a suggestion that we violate the law.  In addition, KNGG’s suggestion that we permit it (and, therefore, other companies) to operate gas pipelines for compensation free of regulatory oversight, when regulated public utilities must stand ready to serve all, represents bad public policy.  For the reasons stated above, we will affirm the Recommended Decision in all respects.

D. Motion for Unsealing of Commission Record

On September 8, 1999, Public Service filed its Motion for Unsealing of Commission Records.  The motion challenges KNGG’s claim of confidentiality with respect to certain docu​ments and requests that we unseal those documents and place them into the public record.  These include: (1) Hearing Exhibit Nos. 26A, 26B, 26C, and 26D; (2) portions of the July 1, 1999 hearing transcript; (3) all portions of Public Service’s July 23, 1999 Statement of Position and September 8, 1999 Brief Opposing Exceptions filed under seal; (4) the Appendix to Deci​sion No. R99-847; and (5) aggregate revenue and volume infor​mation in Hearing Exhibit No. 7.  No responses were received opposing Public Service’s motion.  Good grounds having been stated, we will grant the motion.

order

E. The Commission Orders That:

1. The exceptions to Decision No. R99-847 filed by K N Gas Gathering, Inc., and Trigen-Nations Energy Company, L.L.L.P. are denied.  Decision No. R99-847 is affirmed in all respects.

2. The Motion for Unsealing of Commission Records filed by Public Service Company of Colorado on September 8, 1999 is granted.

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu​ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

4. This Order is effective on its Mailed Date.

F. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
October 14, 1999.
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CHAIRMAN RAYMOND L. GIFFORD DISSENTING IN PART.

II. CHAIRMAN raymond l. GIFFORD DISSENTING in part:

G. I dissent.  Under the applicable legal standards, to the extent that there are any, I conclude that Respondent K N Gas Gathering, Inc. ("KNGG") is not a public utility subject to the jurisdiction of the Colorado Public Utilities Commission with respect to its ownership and operation of the Golden Pipe​line.

H. The Colorado Supreme Court has given the Commission wide latitude in defining the scope of its jurisdiction.  See Board of County Commissioners v. Denver Board of Water Commis​sioners, 718 P.2d 235, 243-44 (Colo. 1986) ("Denver Water Board").  Denver Water Board, 718 P.2d at 243-44, explains that the Colorado constitution and the Commission's organic statute displaced the earlier common law "holding out" test of City of Englewood v. City and County of Denver, 229 P.2d 667 (Colo. 1951).

I. Denver Water Board failed to replace the common law "holding out" test with any identifiable legal criteria.  Rather, the Commission is instructed to rely on the definition of "public utility" found at § 40-1-103(1)(a), C.R.S., as the standard for determining the scope of the Commission's juris​diction.

J. This Decision as well as the Commission decisions in the Trigen-Nations Energy Company, L.L.L.P. docket (Decision Nos. C98-687, C98-1084, and C98-1308 in Docket No. 97F-241G) have relied on Denver Water Board for the proposition that it expanded Commission jurisdiction beyond the former "holding out" test bounds.  On a legal and prudential basis, this has been misguided.  

K. As a legal matter, § 40-1-103(1)(a), C.R.S., contains an important qualification before an entity is a "public util​ity" subject to Commission jurisdiction:  a public utility must operate "for the purpose of supplying the public . . . .”

L. This is a suspiciously familiar criterion.  It derives from the "holding out" test summarized in Englewood.  Before being deemed a public utility, an entity must:  "be impressed with a public interest and those engaged in the conduct thereof must hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity."  Id. at 673.  Section 40-1-103(1)(a), C.R.S., did not so much replace the common law "holding out" test, then.  Rather, § 40-1-103(1)(a), C.R.S., incorporated the common law "holding out" test, making it integral to the Commission's determination of its administrative jurisdiction.  The Commis​sion's decision in this matter ignores this "holding out" requirement.

M. In my view, Denver Water Board should be read not so much as a revolution in Commission jurisdictional analysis, but as a redirection in Commission attention to the source of its authority--not the common law, but the constitution and the organic statutes.  The recently decided cases of Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996), and Powell v. Colorado Public Utilities Commission, 956 P.2d 608 (Colo. 1998), support this view of Denver Water Board.

N. Bennett points back to the vitality of a statutory test that looks very similar to the "holding out" test.  The Court in Bennett, states:

In Matthews v. Tri-County Water Conservancy District, 200 Colo. 202, 206-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of [Commission] regulated status in this state as the extent to which a business impressed with a public interest holds itself out as serving, or ready to serve, indis​criminately, all of the public in a service area."

Bennett, 928 P.2d at 1265.

O. Similarly, Powell discusses the determination of pub​lic utility status as follows:

Analysis of whether an entity is a "public utility" has traditionally centered around whether or not the public has a right to demand the service.

956 P.2d at 614 (citing Public Utilities Commission v. Colorado Interstate Gas Co., 351 P.2d 241, 248-49 (Colo. 1960).

P. From Bennett and Powell, I conclude that the current statutory test is nothing more than the old common law "holding out" test.  I do not accept the presumption implicit in the Commission's decision that the references to the "holding out" test in both Bennett and Powell are the result of sloppy deci​sion drafting.  I believe that these references to the "holding out" test demonstrate that this test remains a required aspect of the Commission's determination of its administrative juris​diction after Denver Water Board.

Q. Adopting the "holding out" test has the added benefit of being prudent policy.  

R. In cases of private bypass, such as this, the “holding out” test keeps the Commission honest.  Private bypass will occur under one of two scenarios: (1) when a Commission-approved rate structure inefficiently encourages facility duplication because of wrong price signals; or (2) if, in fact, bypass is economically efficient.  In the former case, the "holding out" test keeps the Commission from asserting jurisdiction, but disciplines Commission rate design toward a "second best" effi​cient rate design.  In the latter case, the Commission has no interest in thwarting economically efficient bypass.

S. Under the correct legal standard, KNGG is not a public utility subject to the Commission’s jurisdiction.  As indicated in the record, KNGG has not held itself out as serving or ready to serve the public indiscriminately.  To the contrary, KNGG is serving only those few customers historically served by the Golden Pipeline.  These are customers who have not been served by Public Service Company of Colorado ("Public Service") in the past.  To the extent there is any bypass of the Public Service system, that bypass occurred many years ago when the Coors company, without apparent objection from Public Service, built the pipeline.
  Because KNGG is providing a specialized contract service, I conclude that it is not a public utility.
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�  These decisions have been made part of the record in the present case.  See Exhibit Nos. 27-29.


�  Moreover, as Staff points out, many of the ALJ’s express findings of fact are essentially consistent with KNGG’s “factual” arguments.  To illustrate, the Recommended Decision found that KNGG, at this point in time, has transported gas over the Golden Pipeline only for a limited number of end-users which had previously been served by the pipeline.


�  KNGG’s and Trigen’s quotations from page 246 of Denver Water Board in support of their arguments (e.g., KNGG exceptions, pages 14-15) are not even on point, much less being the “whole meaning” of Denver Water Board for purposes of deciding the test for public utility status.  The Court’s observations in the quoted portions addressed whether the Denver Water Board, after being declared a public utility under the test discussed there, was subject to the Commission’s jurisdiction.  That portion of Denver Water Board did not concern the appropriate test for determining public utility status.


� Those cases relied upon predecessor statutes to § 40-1-103(1)(a), C.R.S.  As related to this issue, those predecessor statutes were identical to § 40-1-103(1)(a), C.R.S.  See Colorado Interstate Gas, at 248; City of Englewood, at 672.


�  Indeed, both courts note that the majority of states have rejected the indiscriminate-service-to-an indefinite-public test.  The Court in Dome Pipeline specifically observed that the “public use” test adopted in Colorado Interstate Gas--the above discussion points out that Denver Water Board abandoned the test for public utility status from this case--represents the minority viewpoint in this country.


�  These provisions are significant for purposes of this case.  When the Legislature intended to incorporate the concept of indiscriminate service to the public as a prerequisite to Commission regulation over an industry, it specifically provided for this.  Such a test appears nowhere in the statutes relating to the regulation of pipeline corporations.


� Where the Legislature has intended to abandon the regulated monopoly doctrine (e.g., telephone local exchange (§§ 40-15-501 et seq., C.R.S.) and taxi transportation in the Denver metro area (§ 40-10-105(2), C.R.S.), it has issued specific directives to the Commission.


�  There is nothing in this record to indicate that declaring KNGG to be a public utility because of its operation of the Golden Pipeline will result in any change of service to the present end-users.


� Under the Commission’s analysis, the parties could avoid jurisdiction through a device as simple as a sale/leaseback arrangement with the Coors entities.
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