Decision No. C99-1310

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-407T

IN THE MATTER OF THE APPLICATION OF QWEST COMMUNICATIONS COR-PORATION, LCI INTERNATIONAL TELECOM CORP., USLD COMMUNICATIONS, INC. AND U S WEST COMMUNICATIONS, INC. FOR APPROVAL OF THE MERGER OF THEIR PARENT CORPORATIONS, QWEST COMMUNICATIONS INTERNATIONAL INC. AND U S WEST, INC.
Ruling On Motions

Mailed Date:  December 1, 1999

Adopted Date:  November 24, 1999

I. BY THE COMMISSION

Statement
1. This matter comes before the Commission for consideration of various motions by the parties.  Responses have been submitted to each motion.  Now being fully advised, we enter the rulings set forth here.

2. On November 5, 1999, Qwest Communications Cor-poration, LCI International Telecom Corp., USLD Communications, Inc. (Collectively “Qwest”), and U S WEST Communications, Inc. (“USWC”), filed their Motion to Withdraw Portions of Their Prefiled Testimony.  Parties responding to the motion opposed it.  We will grant the motion.  Qwest and USWC will be permitted to withdraw those portions of their prefiled testimony iden-tified in the motion.

3. On November 15, 1999, the City and County of Denver (“Denver”) filed its Petition to Intervene Late.  Qwest and USWC oppose the motion.  Because the motion fails to set forth good cause for late intervention and because the late intervention by Denver would likely be disruptive of these pro-ceedings, the motion will be denied.

On November 16, 1999, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed its Motion for an Exten-sion of Time.
  The motion seeks to extend the due date for filing of answer testimony and the date for hearing on this matter.  Similarly, on November 19, 1999, the Colorado Office of Consumer Counsel (“OCC”) filed its Motion to Extend Time to File Answer Testimony, to Continue the Hearing Date, and for an Expedited Ruling.  The OCC’s motion also requests an extension of the procedural schedule.  Several intervenors support these motions.  Qwest and USWC oppose the requests for extension.
  Now being fully advised, we will deny the motion to continue the 

hearing date.
  Because discovery disputes have delayed inter-venors’ preparation of answer testimony, the time for filing of answer testimony shall be extended to December 1, 1999.

4. On November 18, 1999, Rhythms Links, Inc., and NEXTLINK Colorado, LLC filed their Motion to Clarify and Recon-sider Procedural Order (Decision No. C99-1147).  The motion requests that we reconsider and modify our rulings regarding the scope of this proceeding as set forth in Decision No. C99-1147.  Several Intervenors filed responses supporting the motion.  Qwest and USWC oppose the motion.  For the reasons stated in Decision No. C99-1147, we will deny the motion.

5. On November 19, 1999, Qwest and USWC filed their Joint Motion for Extraordinary Protective Order.  The motion asserts that certain parties have requested in discovery highly confidential information which should not be made available to any Intervenor in this case who is a competitor to Qwest or USWC.  The motion requests a protective order that would permit disclosure of this confidential information to Commission Staff and the OCC only (i.e., the information would not be made available to any other party in this proceeding).  AT&T opposes this request pointing out that the motion contains only con-clusory allegations that certain information is so highly sensi-tive that it requires even greater protection than afforded under the existing protective provisions; the motion fails to provide any meaningful description of the documents that Qwest and USWC wish to keep from parties to this case.  

6. Nevertheless, AT&T proposes that this extra-proprietary information be produced only to counsel for the par-ties and one designated expert witness for each party, and that counsel and the one expert execute a separate nondisclosure agreement to maintain heightened confidentiality of this infor-mation. Except for adopting AT&T’s proposal, we will deny the Qwest/USWC motion for extraordinary protective provisions.  The supplemental protective provisions approved here will not apply to Commission Staff or the OCC, and Qwest and USWC are directed to give Staff and the OCC immediate access to all information that is otherwise available through discovery (or audit in the case of Staff).

II. ORDER

A. The Commission Orders That:

7. The Motion to Withdraw Portions of Their Prefiled Testimony by Qwest Communications Corporation, LCI International Telecom Corp., USLD Communications, Inc., and U S WEST Com-munications, Inc., filed on November 5, 1999 is granted.

8. The Petition to Intervene Late by the City and County of Denver filed on November 15, 1999 is denied.

9. The Motion for Extension of Time filed by AT&T Communications of the Mountain States, Inc., on Novem-ber 16, 1999, and the Motion to Extend Time to File Answer Testimony, and to Continue the Hearing Date filed by the Colorado Office of Consumer Counsel on November 19, 1999 are denied except as stated above.  Specifically, the time for fil-ing answer testimony is extended to December 1, 1999.

10. The Motion to Accept Late-Filed Joint Response of U S WEST and Qwest Opposing AT&T’s Motion to Continue Hearing and Extend Due Date for Filing Answer Testimony is granted.

11. The Motion to Clarify and Reconsider Procedural Order (Decision No. C99-1147) filed by Rhythms Links, Inc., and NEXTLINK Colorado, LLC on November 18, 1999 is denied.

12. The Joint Motion for Extraordinary Protective Order filed by Qwest Communications Corporation, LCI Inter-national Telecom Corp., USLD Communications, Inc., and U S WEST Communications, Inc., on November 19, 1999 is denied except as stated above.

13. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
November 24, 1999.
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III.
CHAIRMAN RAYMOND L. GIFFORD Concurring In part and
DISSENTING IN PART:

I dissent from the majority decision denying the Joint Motion for Extraordinary Protective Order by Qwest and USWC.  For the reasons stated in the joint motion, I would grant the relief requested.
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Chairman RAYMOND L. GIFFORD
________________________________

Chairman

III. COMMISSIONER ROBERT J. HIX CONCURRING IN PART AND 

DISSENTING IN PART:

I dissent from the majority decision denying the Motion to Clarify and Reconsider Procedural Order (Decision No. C99-1147) by Rhythms Links, Inc., and NEXTLINK Colorado, LLC.  The reasons for my dissent are set forth in my dissenting opinion in Deci-sion No. C99-1147.  Additionally, for the reasons stated in my dissenting opinion in Decision No. C99-1147, I dissent from the decision denying the motions for extension of the procedural schedule by AT&T Communications of the Mountain States, Inc., and the Office of Consumer Counsel.  To date, there has been no majority written decision providing rationale for the urgency the majority embeds in its procedural schedule.  While the majority schedule does allow for participation by two Commis-sioners during the hearing time, the Commission’s calendar con-tains several more instances of two Commissioner availability within the next four months.  Additionally, the calendar con-tains three Commissioner availability for most of the period within the next four months.  The adverse effects on due process and development of a record upon which reasonable decisions can be based has already begun.  Finally, because I agree with the parties opposing the motion, I also dissent from the decision granting the Qwest/USWC motion to withdraw testimony.  
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� The motion for extension of time was combined with AT&T’s Motion to Compel.  The motion to compel has been referred to an Administrative Law Judge for disposition.


� The Qwest/USWC Motion to Accept Late-Filed Joint Response Opposing AT&T’s Motion to Continue Hearing and Extend Due Date for Filing Answer Testimony will be granted.


� A response to the dissent’s persistent goading about the schedule in this matter cannot go without comment.  In Decision No. C99-1052 involving the proposed merger between New Century Energies, Inc., and Northern States Power Company, a unanimous Commission endorsed the consumer and producer welfare standard as the appropriate measure of the public interest.  That standard, as explained in that order and in the Procedural Order in this docket, attempts to give definition and content to the oftentimes empty vessel of the public interest test as applied by state commissions.  Necessarily, the standard limited the scope of review here and did not warrant a languorous procedural schedule.  Second, there is a widespread recognition that the Commission must expedite its processes generally.  Indeed, a pending rulemaking, Docket No. 99R-465T, proposes accelerated complaint rules where the hearing will commence within 45 days of the filing of a complaint.  See Proposed Rule 4 Code of Colorado Regulations 723-1-61(k)(5).  Applicants filed this application on August 16, 1999, 112 days before the scheduled hearing.  The Commission mailed the Procedural Order on October 21, 1999, 46 days before the scheduled hearing date.  It is not as if the parties have not had adequate time to prepare for this limited inquiry.  Third, the Commission could undergo a change in composition in mid-January.  This uncertainty imposes on the Commission either to hold its hearings in early December to be able to complete deliberations before mid-January, as we have chosen; or to postpone hearings in this matter until, at least, late February given the current Commission calendar.  Because of the limited scope of review, there is no reason to wait that long.  See also, Mark Thornton and Robert Ecklund, The Cost of Merger Delay in Restructuring Industries (Heartland Institute 1999).  Fourth, we note that the Department of Justice has already completed its merger review.  Federal Communications Commission Chairman William Kennard announced recently that his agency’s review will be complete late this year or in early January.  Comments of the Honorable William Kennard to the NARUC Annual Convention, San Antonio, Texas November 10, 1999.  If these federal agencies--not always known for their fleet processes--can perform their duties within this time frame, there is good no reason for Colorado to protract its review.  We suspect that the hubbub of the dissent and many of the parties with respect to scheduling has less to do with the actual schedule than it does with the scope of review.  Other state commissions have recently used the leverage point of merger approval to extract varied and peculiar concessions from merger applicants.  See, e.g., the  Illinois and Pennsylvania Commissions’ orders in the SBC/Ameritech and Bell Atlantic/GTE mergers, respectively.  This Commission rejects that course.  Part and parcel of that rejection is expeditious process under a clear, defined standard.  That is what we are doing here.


�  That is, no claim of “extra-confidentiality” of particular information shall delay the production of information to Staff or the OCC.
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