Decision No. C99-1292

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99C-371T

in the matter of the investigation of u s west communications, inc., and concerning (1) the charging of excessive, unjustly discriminatory, unjust, or unreasonable rates of charges, in violation of § 40-3-101, c.r.s.; (2) the furnishing, providing, and maintaining of services, instrumentalities, equipment, or facilities which are inadequate, inefficient, unjust, or unreasonable and which do not promote the safety, health, comfort, and convenience of its patrons, employees, and the public; (3) the violation of § 40-3-106, c.r.s.; and (4) the violation of rules regulating telecommunications service providers and telephone utilities (4 CCR 723-2).

ORDER
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Adopted Date:  November 24, 1999
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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission on our own motion regarding whether certain hearing exhibits and testimony should be treated as confidential. 

2. Hearing on the merits is set for November 29, 1999.  The Office of Consumer Counsel (“OCC”) and Commission Staff (“Staff”) pre-filed testimony and exhibits.  Both filings included exhibits and testimony under seal because of confidentiality claims by U S West Communications, Inc. (“USWC”).  Decision No. C99-1216 set a hearing date of November 22, 1999 to consider how the documents under seal should be treated at hearing and asked for the simultaneous filing of position statements from the parties.  Staff, OCC, and USWC filed their position statements on November 17, 1999.  Staff and OCC argued that all filed items should be treated as public information under the  “Colorado Open Records Act,” § 24-72-201, et seq., C.R.S. (“CORA”).  

3. USWC relied on § 24-72-204(3)(a)(IV), C.R.S., to support its claim that the documents were exempt from public disclosure as an exception to the CORA.  That provision exempts trade secrets, privileged information and confidential commercial, financial information from disclosure as a public record. USWC was especially adamant  that exchange-specific or wire-center specific materials should remain confidential.  USWC further argued that the Colorado Uniform Trade Secrets Act, § 7-74-101 et seq., C.R.S., and  §§ 40-6-106 and 40-15-107(2), C.R.S., supported its claims of confidentiality.  Finally, USWC argued that the Commission had failed to follow its own rules regarding disclosure of confidential material and was, therefore, prohibited from disclosing any of the materials.  

4. The hearing on confidentiality took place on November 22, 1999.  USWC, the Staff, and the OCC all appeared through counsel, and oral argument. USWC began the proceedings by withdrawing its claim of confidentiality for specified items to be listed below.  Otherwise, the parties affirmed their position statements.  Counsel for USWC also answered questions from the Commissioners.  

5. Because the parties could not fully resolve the issues, the Commission considered each document, and allowed argument on each.   The filed confidential testimony and exhibits of Santos-Rach, Epley, Klug, Molloy and Skinner were reviewed.  The Commission decided whether CORA standards mandated the public disclosure of each respective document, or whether it would continue to treat the documents as confidential. 

B. Discussion

6. USWC’s confidentiality claims rest, alternatively, on: the trade secret and confidential business information exception to the Open Records Act, § 24-72-204(3)(a)(IV), C.R.S.; the Colorado Uniform Trade Secrets Act, § 7-74-102(4), C.R.S.; the ‘audit disclosure’ exemption in §§ 40-6-106, and 40-15-107(2), C.R.S.; and the alleged failure of the Commission to follow its prescribed rules.  With the exception of documents containing customer-specific data, specific budgetary or business planning data, specifically detailed below, the Commission finds that USWC reasons for confidentiality do not overcome the public policy favoring disclosure of public records under CORA.  Under similar analysis, the Commission concludes that the Uniform Trade Secrets Act does not preclude much of the supposed confidential information from public disclosure.  Finally, the Commission concludes that audit information obtained by staff is not confidential per se because § 40-15-107(2), C.R.S., contains its own exception for documents subject to disclosure under CORA.  See § 40-15-107(2)(b), C.R.S. 

1. Colorado Open Records Act

a. The starting point for analysis under the CORA is the public policy of the state of Colorado, which holds that “all public records shall be open to inspection…” § 24-72-201; see also, International Brotherhood of Electrical Workers Local v. Metropolitan Major League Baseball Stadium District, 880 P.2d 160, 165 (Colo. App.1994) (purpose of open records statutes is to assure the workings of government are not unduly shielded from the public eye). Because of the presumption favoring disclosure and because the party oppos​ing disclosure is likely to possess superior knowledge concerning the nature of the affected documents and information, the burden of establishing an exception rests with such party.  International Brotherhood of Electrical Workers, supra.
b. Against this backdrop favoring public disclosure, confidential commercial, financial information will be exempted from disclosure pursuant to § 24‑72‑204(3)(a)(IV), C.R.S., depending on: (1) whether disclosure would likely impair the government's ability to gain necessary information; or (2) whether disclosure would likely cause substantial harm to the competitive position of the person providing the information. International Brotherhood of Electrical Workers, supra; Freedom Newspapers v. Denver and Rio Grande Western Railroad Co., 731 P.2d 740 (Colo. App. 1986).  

c. The first prong puts USWC in the awkward position of having to argue that it will be less likely to behave lawfully if the Commission makes this data public.  For indeed, current Commission rules require USWC to give the Commission the wire-center specific data that USWC claims is confidential.  See also,  §§ 40-3-110, 40-6-106, 40-15-107, C.R.S.  That said, this prong recognizes that public disclosure is not an unalloyed good, and that it has its costs.  USWC will possibly alter its behavior in response to a Commission ruling that wire-center specific data is public, including its likely persistence in resisting Commission rulings that such documents are subject to public disclosure.  USWC’s resistance consumes scarce Commission time and resources.  Nevertheless, the Commission concludes that, though USWC may marginally impair its abilities to obtain this information by increasing its costs to the Commission, that the Colorado public policy of public disclosure overrides this concern.

d. We also conclude that disclosure of the wire-center specific data is not likely to cause significant harm to USWC’s competitive position.  Decision 96-1105 in Docket 96M-425T addressed the issue of competitive harm. See Decision 96-1105 at pp. 8-9.  In that decision, the Commission ruled that wire-center specific data was a public document subject to disclosure.  Though continuing to disagree with that ruling, USWC adds that the market circumstances have changed since then; enough so that the Commission should rule differently this time.

e. We disagree.  The economics driving competitors’ investment and entry in USWC wire-center by wire-center markets remain the same as before.  Facilities-based entry into a USWC wire center remains capital intensive, and dependent primarily on population, demographics, access line density, and the number of business lines.
  The incremental value of a competitor knowing wire-center specific quality of service data is minimal, and would certainly not drive competitive entry on its own.  Moreover, the data at issue here is historical, even further minimizing its value to competitors.  Given the time frames involved before a competitor could enter a wire center based on quality of service data, USWC could easily formulate a competitive response and increase quality in the challenged area.

f. Not only is the data of minimal value to competitors and thus unlikely to harm USWC, it is also otherwise 

easily and cheaply obtainable.  Indeed, USWC itself freely provides much of the data as part of its wholesale operation.  See www.uswest.com/cgi-bin/iconn/iconn.pl  Moreover, competitors looking to compete against USWC could likely adduce wire-centers with quality of service problems based on their own responses to solicitation.

g. USWC’s objection here, in part, is that the Commission is forcing it to give away for free data that it incurred costs to obtain, and that it should be able to treat as its own property.  That would doubtlessly be the case in a fully deregulated market.  At the other extreme, in the case of regulated monopoly, even USWC’s counsel concedes that  there would be no viable claim to confidentiality because USWC would have no competitive position to be harmed.  We are, therefore, somewhere in the middle between these two extremes, along a continuum where the Commission must weigh the incremental harm to USWC’s competitive position against the public good of disclosure.

h. Because the value of this information to competitors is so minimal, we conclude that we are still at the point along the continuum where public disclosure of wire-center specific data is warranted.

i. Consumers of telecommunications services must figure into this equation as well.  Informed consumers are crucial to the development of a competitive telecommunications market.  Among the information of value to consumers is, of course, quality of service data.  Whether this information should be costless to consumers such as we are proposing here is an open matter going forward.
  Nevertheless, particularly in the residential market where we have only started to see competitive entry, this information is of value to consumers in making their business and personal decisions.

j. Finally, in passing if nothing else, the disclosure of this information provides the public an opportunity to evaluate the Commission’s discharge of its duties.  

k. In sum, the competitive position of USWC will not be substantially, or even marginally, harmed by disclosure of this data.  Under a CORA analysis, therefore, we conclude that disclosure of the below-related documents is mandatory.

2. Uniform Trade Secrets Act 

USWC also argues that the disputed materials are protected from any disclosure by the “Colorado Uniform Trade Secrets Act,” § 7-74-101, et seq., C.R.S.  The test established by CORA provides, in this context, protections equal to the Trade Secrets Act, especially through considerations of substantial harm to a competitive position.  Further, we have accepted and considered USWC’s argument regarding the “value” of its materials as required by the Trade Secrets Act.  We are not persuaded.  

3. Disclosure of Audit Materials

l. USWC’s third argument is that the Commission and Staff may not disclose any materials it receives through its audit powers.  USWC cites §§ 40-6-106 and 40-15-107(2), C.R.S.  Section 40-6-106, C.R.S. is a general statute giving the Commission and Staff the “right to inspect the records and documents of any public utility.”  Id.  
Section 40-15-107, C.R.S. giving the Commission the “right to inspect the books and documents of the local exchange provider.”  Id.  

m. Section 40-15-107 is a specific statute.  As such, if there were any conflict, it would prevail over the general statute, § 40-6-106.  Sec. 2-4-205, C.R.S.; In re: Pickering, 967 P.2d 164 (Colo. App. 1997).  Section 40-15-107 carries a specific, relevant disclaimer:

(b)
This subsection (2) shall not be construed to shield from disclosure information, documents, and copies thereof that are in the commission’s possession through the exercise of the commission’s audit authority and that are otherwise subject to disclosure under the Colorado open records law. . . .

Section 40-15-107(2)(b), C.R.S.  The statute specifically allows the Commission to disclose records obtained through its audit powers.  Therefore, USWC’s argument is without merit. 

4. Confidentiality Rules

n. Finally, USWC argues that the Commission’s Confidentiality Rules, 4 Code of Colorado Regulations (“CCR”) 723-16, apply to this proceeding and that the Commission has violated those rules.  Specifically, USWC vaguely alleges a lack of notice and that USWC should be afforded five days to seek a stay or other relief.  Again, the argument lacks merit.  

o. As noted by USWC, the cited rules specify the procedures to be followed when a party challenges the confidentiality of a document.  That is not the case here.  The Commission raised this issue on its own motion.  All parties were given ample time to respond, and no party requested an extension of time.  USWC was given three business days to seek a stay or other remedy.  Counsel did not raise an objection to less than five days.  Even after the issue was discussed, USWC did not object or allege that three days was insufficient.  We find that the cited rules do not apply here.  To the extent they could apply, we find that good cause exists to shorten the time to November 26, 1999, because the hearing begins the following Monday.  
p. Now, having reviewed the materials in light of the above law, we will treat the materials as follows:

5. Santos-Rach

· Exhibits14-19, and page 35 of exhibit 23, will be treated as public material by stipulation of the parties;

· Exhibits 21 and 22 with order numbers
 redacted will be treated as public material by stipulation of the parties;

· Exhibits 5, 7, 8, will be treated as public material by the unanimous vote of the Commission.  

· Exhibit 23, pages 1-3, 5-8, 19, 21-31, 33-34, and 36, will be treated as public material by the unanimous vote of the Commission.  

· Exhibit 13, pages 2-7
, with the redaction of all numbers except the percentage of variance will be treated as public material by the unanimous vote of the Commission.

· Exhibit 20 will be treated as confidential
 by the unanimous vote of the Commission. 

· Exhibit 23, pages 4, 9-18, 20, 32, and 37-38, will be treated as confidential by the unanimous vote of the Commission.  

· Exhibit 24 will be treated as confidential by the unanimous vote of the Commission.  

· Exhibit 9 will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting). 

· Exhibit 11 will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting). 

· Exhibit 6 will be treated as confidential by a 2-1 vote of the Commission (Hix dissenting).

· Exhibit 10 will be treated as confidential by a 2-1 vote of the Commission (Hix dissenting).

· Exhibit 12 will be treated as confidential by a 2-1 vote of the Commission (Hix dissenting).

6. Epley

· Pages 5 and 10 of Epley’s filed testimony will be treated as public by the unanimous vote of the Commission.

· Exhibits1 and 5 will be treated as public by stipulation of the parties. 

· Exhibits 4 and 6 will be treated as public by the unanimous vote of the Commission.  

· Exhibits 2 and 3 will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting).

7. Klug

· Exhibit 2 will be treated as public by stipulation of the parties.  

· Exhibit 4 with the redaction of order numbers will be treated as public by stipulation of the parties. 

· Exhibit 1 and 3 will be treated as public by the unanimous vote of the Commission.  

· Exhibit 5 will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting).

8. Malloy

· Pages 5-11 of Molloy’s filed testimony will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting).

· All exhibits will be treated as public by a 2-1 vote of the Commission (Majkowski dissenting).

9. Skinner

All testimony and exhibits will be treated as public by stipulation of the parties.

II. ORDER

A. The Commission Orders That:

7. The reviewed materials shall be treated in this docket in accordance with the above discussion.  

8. The effective date of this order is stayed through Friday, November 26, 1999.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
November 24, 1999

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI CONCURRING IN PART,
AND DISSENTING IN PART.

COMMISSIONER ROBERT J. HIX CONCURRING IN PART,
AND DISSENTING IN PART.



( S E A L )
[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director



COMMISSIONER VINCENT MAJKOWSKI CONCURRING, IN PART, AND DISSENTING, IN PART:

B. I respectfully dissent in those portions noted above.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




VINCENT MAJKOWSKI
________________________________

Commissioner

III. COMMISSIONER ROBERT J. HIX CONCURRING, IN PART, AND DISSENTING, IN PART:
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




ROBERT J. HIX
________________________________

Commissioner

C. I respectfully dissent in those portions noted above in the spirit of promoting as open a hearing as possible.

g:\yellow\C99-1292_99-371T.doc:D




� It is difficult to imagine resale or UNE-based competitive entry as presenting a competitive threat to USWC in wire centers with questionable quality of service.  In these instances, the competitor would simply inherit USWC’s problems in a given wire-center.


� The analysis might be different when another facilities-based carrier serves the relevant market.  Then, wire-center specific data might more rightly be treated as confidential because parity would dictate that a competitor should have to internalize the cost of acquiring such data, should they choose to.  Of course, this would not foreclose the Commission from someday mandating quality of service disclosure by all carriers on an equal basis under the theory that the information is of more value to consumers to be fully informed.


� Whether the Commission evolves toward requiring certain data be made public along the lines of the FAA and flight-arrival times, or the SEC and its mandatory disclosure of information about securities is an open question.  Private solutions to consumer education, such as the J.D. Power surveys, have already appeared in the telecommunications sector.


� All parties and the Commission agree that order numbers or customer names should not be treated as public on any of the submitted documents.  


� Page 1 of exhibit 13 was overlooked in our review.  We will rule on its status at the hearing.  Until then it will be treated as confidential.  


� We are not ruling that this material or any other material is confidential, rather, simply that it will be treated as confidential in this docket. 
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