Decision No. C99-1285

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-196E

IN THE MATTER OF THE APPLICATION OF TRI-STATE GENERATION AND TRANSMISSION ASSOCIATION, INC., P.O. BOX 33696, DENVER, COLORADO 80233, FOR A DECLARATORY ORDER THAT NO COMMISSION APPROVAL OR AUTHORIZATION IS REQUIRED FOR THE MERGER OF TRI-STATE AND PLAINS ELECTRIC GENERATION AND TRANSMISSION COOPERATIVE, INC., ALBUQUERQUE, NEW MEXICO 87107, FOR A RULING APPROVING THE MERGER.

DECISION ON EXCEPTIONS
Mailed Date:  November 24, 1999

Adopted Date:  October 14, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Recommended Decision No. R99-891 filed by Commission Staff (“Staff”).   Tri-State Generation and Transmission Association, Inc. (“Tri-State”), filed a response and a supplemental response.  

2. On April 29, 1999, Tri-State filed an application for a declaratory order that no Commission approval or author-ization is required for its proposed merger with Plains Electric Generation and Transmission Cooperative, Inc. (“Plains”), a New Mexico corporation.   Staff intervened.  The Administrative Law Judge (“ALJ”) received briefs regarding the Commission’s jurisdiction over the merger.  The ALJ found that the Commission did not have jurisdiction over the merger because it would be an impermissible state interference with interstate commerce.  

3. The Staff filed exceptions arguing that Rule 55 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-55 (“Rule 55”), authorized Commission involvement with the merger transaction, and that a hearing should be held.  Staff argued that it was an issue for hearing whether Commission involvement would constitute an impermissible burden on interstate commerce.  

4. Tri-State responded with two arguments.  It first agreed with the ALJ that the “exercise of jurisdiction over the merger would be a direct and excessive burden on interstate commerce.”  It also argued that Colorado public utility law “does not provide the Commission the authority to exercise jurisdiction over the proposed merger at issue in this case.”

5. Because we agree that our exercise of jurisdic-tion over this merger under these facts would create an exces-sive burden on interstate commerce, we will affirm the decision of the ALJ and grant the application for declaratory order.  

B. Facts

1. Tri-State is a wholesale generation and transmis-sion cooperative founded in 1952.  It acquires power from generating stations in Wyoming, Colorado, and New Mexico and serves 32 wholesale customers in Colorado, Wyoming, and Nebraska.  The Commission does not regulate either Tri-State’s rates
 or its out-of-state facilities.  The Commission does regulate the construction and operation of Tri-State’s genera-tion and transmission facilities in Colorado. 

2. Plains is a New Mexico corporation.  Tri-State intends to acquire and operate the Escalante Generating Station in New Mexico and Plains’ transmission and substation facilities in New Mexico.  No Colorado properties are included in the merger plans.  Those few Plains’ assets not merged with Tri-State would be acquired by the Public Service Company of New Mexico.  Plains’ corporate existence would cease. 

C. Discussion

1. The Staff argues that a two-tiered analysis is required.  First, the Commission must determine whether it is empowered by the Colorado Constitution and Rule 55 to review this merger.  If, and only if, the Commission is so empowered, it must then determine whether the exercise of jurisdiction over this merger would burden interstate commerce.  In analyzing whether the exercise of jurisdiction would impermissibly burden interstate commerce, the Staff urges the Commission to use the test found in Arkansas Electric Cooperative Corporation v. Arkansas Public Service Commission, 461 U.S. 375 (1983) and Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).  

2. Tri-State urges the Commission to affirm the ALJ’s ruling on two different bases.  First, it argues that the ALJ was correct to hold that the exercise of jurisdiction over the merger would be a direct and excessive burden on interstate commerce.  It further argues that the test to be applied is irrelevant.  Whether the test is from Arkansas Electric Cooperative, [cite], or the earlier test established in Public Utilities Commission of Rhode Island, et al. v. Attleboro Steam & Electric Company, 273 U.S. 83 (1927), the outcome is the same: the Commission cannot exercise jurisdiction.  Second, Tri-State argues that the Commission has neither constitutional nor statu-tory authority to review the merger. 

3. Upon a full review of the law and the record, we will affirm the ALJ.  Especially given our lack of rate reg-ulation and the out-of-state nature of the present and future assets, we think it is clear under the facts of this case that the assertion of jurisdiction over the merger would be an imper-missible interference with interstate commerce.  

4. The test accepted by both parties is in Arkansas Electric Cooperative Corporation v. Arkansas Public Service Com-mission, 461 U.S. 375, 393-4 (1983) and Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).  The test requires the even-handed regulation of a legitimate state interest and allows only incidental effects on interstate commerce.  If there is an effect on interstate commerce, it cannot be excessive in rela-tion to the legitimate state interest.  Bruce Church, 397 U.S. at 142.  This is a departure from the earlier Attleboro bright-line test allowing retail rate regulation by the states but denying wholesale rate regulation.  Public Utilities Commission of Rhode Island, et al. v. Attleboro Steam & Electric Company, 273 U.S. 83 (1927); Arkansas Electric Cooperative, 461 U.S. at 378.   The focus of the parties, properly, is on the last step in the analysis:  the relationship between the State interests and the interstate interests.  Thus, we must weigh and compare the State’s interest with the potential effects on interstate commerce. 

5. The Staff argues that the legitimate State inter-est here is the “regulation of utilities.”  The State generally has a legitimate interest in the regulation of utilities.  However, the only specific interest alleged here is a specula-tive concern about the future financial welfare of Tri-State.  If this financial venture should fail, the Staff is concerned that the end-users who get their power from companies that in turn get their power from Tri-State would be harmed.  The concern is speculative and based on concerns removed from our general jurisdiction.  The Commission does not regulate any of the rates in that chain of events.  Further, the proposed merger here does not involve any facilities within the State of Colorado.    

6. On the other hand, the possible effect on inter-state commerce here
 is direct, extensive, and outweighs the interests of the State.   To exercise jurisdiction here would be potentially to wield the power to stop the transaction, to completely take over this interstate transaction.  That is not the province of the states.  U.S.Const. art. I, § 8, cl.3.  That is not to say that the Commission would deny an application for merger, only that the Commission should not take or accept such authority.  Tri-State operates in three states.  Colorado cannot place itself above Wyoming, Nebraska, or New Mexico in determining what is good for Tri-State.  Accord United Airlines, Inc. v. Illinois Commerce Commission, 207 N.E.2d​ 433 (1965).  We find this set of facts outside of our jurisdiction.  We need not address remaining issues raised by the parties.  

7. The decision of the ALJ will be affirmed, and the request for a declaratory order will be granted. 

oRDER

D. The Commission Orders That:

1. The exceptions filed by the Commission Staff are denied.  

2. The request for declaratory order by Tri-State Generation and Transmission Association, Inc., is granted.  In accordance with the above discussion, the Commission is without jurisdiction to review the proposed merger.  

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.
4. This Decision is effective on its Mailed Date.
E. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
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� Tri-State Generation Transmission Association, Inc. v. Public Service Commission of Wyoming, 412 F.2d 115 (10th Cir. 1969) held that the Wyoming Commission’s attempt to regulate Tri-State’s wholesale rates was prohibited by the commerce clause of the United States Constitution.   


� The parties accept that the exercise of jurisdiction here would implicate interstate commerce.  Accord State of Missouri ex rel. Barrett v. Kansas Natural Gas Co., 265 U.S. 298 (1924). 
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