Decision No. C99-1212

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-376

LOUIS R. DEMAURO,


Complainant,

v.

U S WEST COMMUNICATIONS, INC.,

 
Respondent.

DECISION DENYING APPLICATION FOR
REHEARING, REARGUMENT, AND RECONSIDERATION
Mailed Date:  November 5, 1999

Adopted Date:  November 3, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R99-997 filed by Com-plainant Louis R. DeMauro (“DeMauro”).  We construe the excep-tions as an application for rehearing, reargument, or recon-sideration (“application for RRR”).  U S WEST Communications, Inc. (“U S West”), filed a response.

2. On June 2, 1999, DeMauro filed a complaint against U S West.  The Complainant supplemented a complaint dated January 1, 1999, and filed March 11, 1999.  U S West filed a motion to dismiss for lack of jurisdiction on August 9, 1999.  On September 10, 1999, the Administrative Law Judge (“ALJ”) granted the motion to dismiss in his Recommended Decision.  The ALJ advised the parties that they had 20 days to file excep-tions, or the Recommended Decision would become the decision of the Commission.  

3. Twenty-seven days later, on October 7, 1999, the Commission received DeMauro’s pleading captioned “exceptions.”  DeMauro did not request an extension of time before filing his exceptions.  We could strike the pleading as untimely filed and view the ALJ’s Recommended Decision as effective September 30, 1999.  However, that would require the filing of an application for RRR by October 30, 1999, a date that has past.  We will construe the filing by DeMauro as an application for RRR timely filed on October 7, 1999.  

4. On March 11, 1999, Commission Staff received DeMauro’s complaint against U S West for terminating his tele-phone service.  The complaint was styled as a court action sounding in tort and asking for $10,000 in damages.  In his cover letter, DeMauro wrote that he was “ready to file this action and would like to include [the PUC’s] findings....”  On May 25, 1999, Commission Staff sent DeMauro the necessary forms to file a formal complaint.  DeMauro returned the completed form on June 2, 1999. 

5. On August 9, 1999, U S West filed a motion to dismiss for lack of jurisdiction.  U S West argued that the complaint sounded in tort, and that the Commission “lacks judi-cial powers, including the authority to enforce the general statutes of this state or to award compensatory damages ....”  On September 10, 1999, the ALJ issued his Recommended Decision agreeing with U S West and granting the motion to dismiss.  

6. On October 7, 1999, DeMauro filed his exceptions, now construed as an application for RRR as explained above.  He implies that he is not truly seeking $10,000.  He argues that the “action is solely for the purpose of declaring preliminary issues of liability of the Respondent U.S. West Communications, Inc....”

7. U S West responded by asking that the exceptions be dismissed as untimely filed.  In the alternative, U S West repeated the jurisdictional arguments from its motion to dis-miss.  

8. Now being fully advised, we will deny DeMauro’s application for RRR 

B. Discussion

1. Without DeMauro’s appeal, the requested relief could be unclear.  The actual complaint filed stated:

5.
I(We) ask(s) that the Commission enter an Oder [sic] granting whatever relief the Commission deems legally appropriate.  I (We) hereby acknowledge that I (we) will cooperate in the prosecution of this Com-plaint and will appear at any hearing if the Complaint is set for hearing. 

Under paragraph 3, DeMauro incorporated by reference an “adden-dum which DeMauro forwarded to you on May 5, 1999, as proposed complaint in litigation.”  The only complaint in the file other than the PUC formal complaint asks $10,000 in damages filed.  From these initial pleadings, it is unclear what relief DeMauro requested.  

2. However, DeMauro’s appeal made clear his intent.  His appeal asked for a determination of liability.  Such a determination would be the initial step in a damages determina-tion.  We agree with U S West and the ALJ that DeMauro requested compensatory damages against U S West. 

3. The Commission is not a court of general juris-diction.  It is an administrative agency whose powers are estab-lished in the Colorado Constitution. Colo. Const. Art. XXV; See People v. Swena, 88 Colo. 337, 296 P. 271, 272 (1931).  The Constitution does not grant the Commission jurisdiction to adjudicate tort claims.  Those matters are left to the judi-ciary.  See § 40-7-102, C.R.S. (1999) (certain damages action may be “brought in any court of competent jurisdiction….”).  The Commission is without jurisdiction to adjudicate DeMauro’s claims.  We therefore affirm the decision of the ALJ dismissing the claims, and deny the application for RRR filed by DeMauro. 

II. ORDER

C. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Complainant Louis R. DeMauro is denied.

2. This Order is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
 
November 3, 1999.
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