Decision No. C99-1176

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-310W

DURANGO WEST METROPOLITAN DISTRICT NO. 1,


Complainant,

v.

LAKE DURANGO WATER COMPANY, INC., AND ROBERT P. JOHNSON,


Respondents.

Decision Dismissing Exceptions and
Remanding Ruling to ALJ With Directions
Mailed Date:  October 29, 1999

Adopted Date:  October 27, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of an appeal by Durango West Metropolitan District No. 1 (“DW1”) of an interim order made by the Administrative Law Judge (“ALJ”).   Lake Durango Water Company, Inc., and Robert P. Johnson (collectively “Respondents”) filed a response, and DW1 filed a motion to strike portions of the response.  After our October 14, 1999, Weekly Meeting discussion of this case, DW1 filed arguments titled as a Suggestion.

2. On June 25, 1999, DW1 filed a complaint against the Respondents.  On August 25, 1999, a prehearing conference was held.  The ALJ, sua sponte, dismissed claims 2 and 8.  The remaining claims remain and a hearing is pending.  The ALJ’s written ruling was captioned as a “Recommended Decision,” and the ordering paragraphs indicated that exceptions could be filed with the Commission.  See § 40-6-109, C.R.S.  Thereafter, DW1 filed its exceptions, the Respondents replied, and DW1 moved to strike portions of the response.  Because we find that the ruling was an interim order not susceptible of appeal, we dismiss the filings of the parties and return this matter to the ALJ.  

B. Discussion

1. Section 40-6-109, C.R.S., contemplates a decision “after the conclusion of [the] hearing.”  This idea is echoed in the Commission Rules of Practice and Procedure, specifically, 4 Code of Colorado Regulations 723-1-86 (“Rule 86”), regarding interim orders.  The ALJ is empowered to make interim orders before making a final decision. 

2. While Rule 86 provides authority for an ALJ to make interim orders, it provides that such orders are not subject to exceptions.  Except under the most exceptional of circumstances, the Commission will review only final disposi-tions by the ALJs.  Neither argument nor law establish excep-tional circumstances here, and we see no basis for reviewing this docket in a piece-meal fashion.  Were we to rule on the matter before us, it is conceivable that part of this case would be before a state district court while the remainder was before the ALJ or the Commission.  Fractured proceedings are not acceptable. 

3. It is true that the ALJ captioned his ruling a “Recommended Decision” and gave the litigants every indication that it was an appealable order.  Notwithstanding those indicia, we construe the order as an interim order.  As an interim order, and absent exceptional circumstances, it is not an order review-able by the Commission.  The ALJ retains authority to deal with his order, just as he would any other interim order. 

4. We will dismiss the pleadings and return this matter to the ALJ.  

II. ORDERs

C. The Commission Orders That:

1. The appeal by Durango West Metropolitan District No. 1 of the interim order is dismissed, and the case is returned to the Administrative Law Judge in accordance with the discussion above.

2. The motion of Durango West Metropolitan District No. 1 to strike portions of the response by Lake Durango Water Company, Inc., and Robert P. Johnson is dismissed and returned to the Administrative Law Judge.

3. The Suggestion filed by Durango West Metropolitan District No. 1 is stricken.

4. This Decision is effective on its Mailed Date.
D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
October 27, 1999.
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