Decision No. C99-1157

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-500T

VOICE NETWORK, INC.,


complainant,

v.

U S WEST COMMUNICATIONS, INC.,


Respondent.

Order Denying Motion For Emergency Relief
And Shortening Response Time

Mailed Date:   October 22, 1999

Adopted Date:  October 22, 1999

I. BY THE COMMISSION

Statement
1. This matter comes before the Commission for consideration of the Motion for Emergency Commission Review of ALJ Homyak’s October 14, 1999 Interim Order filed by Voice Networks, Inc. (“VNI”) on October 20, 1999.  U S WEST Communications, Inc. (“USWC”) filed its response to VNI’s motion.  Now being duly advised, we will deny the emergency relief requested by VNI.  In its response USWC also suggested that we modify the same order by the Administrative Law Judge.  We will shorten the time for VNI to respond to USWC’s suggestion.

2. The present matter concerns a billing dispute between VNI and USWC.
  Specifically, USWC claims that VNI owes USWC $1,030,061.62 for Measured Telecommunications Services (“MTS”) ordered by VNI.  VNI disputes those charges.  As a result of that dispute, USWC notified VNI that it would discontinue service unless VNI paid the controverted charges by October 18, 1999.  VNI requested that the ALJ issue an emergency order preventing the discontinuance of service.  In Decision No. R99-1132-I, the ALJ temporarily prohibited disconnection of service on the condition that VNI post a bond or deposit with USWC in the amount of 10% of the controverted charges.  The present motion requests that we modify the ALJ’s decision by prohibiting USWC from discontinuing service with no bond or deposit required of VNI, or set the bond or deposit at the Feature Group A formula approved in Decision No. C99-469.

3. The major premise of VNI is that it is entitled to service from USWC at the Feature Group A formula set forth in Decision No. C99-469, rather than the MTS retail rates billed by USWC.  We reject this argument for the reasons stated by USWC.  As noted in the response to the motion, the Feature Group A 

formula set forth in Decision No. C99- 469 was expressly intended to be an interim rate pending a decision on the merits of the complaint in Docket No. 99F-222T.  That is, we authorized the Feature Group A rate as the charge VNI would pay to preclude a discontinuance of service in that case, and pending the hearing on the merits of VNI complaint in that case.  We expected VNI to prosecute its complaint in Docket No. 99F-222T diligently.
  Notwithstanding the clear temporary nature of our order in Decision No. C99-469, VNI voluntarily dismissed its complaint against USWC in that docket.

4. VNI could not reasonably interpret Decision No. C99-469 as establishing a permanent right to service at the Feature Group A formula.  Moreover, VNI’s calculated failure to prosecute the merits of its complaint in Docket No. 99F-222T, and now filing for another emergency Commission order precluding discontinuance of service, indicates that it is seeking to exploit Commission process to avoid paying charges from USWC.  This is improper.

5. We will deny VNI’s motion to modify the bond or deposit requirement set in Decision No. R99-1132-I (except for 

the date on which bond or deposit must be posted).  In order to prevent discontinuance of USWC’s service, VNI shall, on or before October 27, 1999, post a bond or deposit with USWC in the amount of $103,006.16.

6. The response by USWC requests that we vacate the ALJ’s Stay Order, or, in the alternative, increase the required bond to the entire amount in dispute.  VNI is directed to respond to this request on or before October 27, 1999.

II. ORDER

A. The Commission Orders That:

7. The Motion for Emergency Commission Review of ALJ Homyak’s October 14, 1999 Interim Order filed by Voice Networks, Inc. on October 20, 1999 is denied.

8. Response time to the motion to vacate or modify Decision No. R99-1132-I by U S WEST Communications, Inc. is shortened to October 27, 1999.

9. VNI shall, on or before October 27, 1999, post a bond or deposit with U S WEST Communications, Inc., in the amount of $103,006.16.

10. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
October 22, 1999.
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�  USWC’s response--indeed, we expressed this concern in Decision No. C99-469--indicates that VNI may be using USWC’s services to offer illegal “toll-bridging” services to end-users.  See AviComm, Inc. v. PUC, 955 P.2d 1023 (Colo. 1998) (affirming Commission order declaring toll-bridging unlawful).


�  For example, in Decision No. C99-469 (page 2) we observed that, according to its own complaint, VNI appeared to be engaging in illegal toll-bridging.  Nevertheless, we granted emergency relief, specifically conditioned upon payments by VNI at the Feature Group A formula, to preclude a shut-off of service “before a full hearing on the merits” of the complaint.
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