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I. BY THE COMMISSION

A. Statement

1. Pursuant to prior order, we conducted a prehearing conference to establish the procedural schedule for this case, and to consider other pending motions of the parties.  At the prehearing conference, the parties appeared and submitted comment regarding these matters.  In accordance with the discussions held at the prehearing conference, we now issue the following orders.

2. On September 23, 1999, the Association of U S West Retirees/CO-WY (“Retirees”) filed their petition to intervene.  Applicants here, Qwest Communications Corporation, LCI International Telecom Corp., USLD Communications, Inc. (jointly “Qwest”) and U S WEST Communications, Inc. (“USWC”), oppose the petition.  We note our agreement with Qwest and USWC that any issue relating to pensions and benefits for retirees per se is not relevant to this proceeding.  However, we also note that the regulated rates previously set for USWC included costs and expenses associated with employees’ pensions and retirement benefits.  The potential rate effects of the merger associated with pension and retirement benefits is an issue cognizable by the Commission.  Therefore, we will grant the Retirees’ petition to intervene.  The Retirees, however, will not be permitted to raise labor and employment issues which are not properly cognizable before the Commission.

3. On September 39, 1999, Covad Communications Company (“COVAD”) submitted its late-filed Petition to Intervene.  Qwest and USWC oppose the petition.  Good grounds having been stated for intervention and for the untimely request for intervention, we will grant the petition by COVAD.

B. Scope of Proceeding

On October 7, 1999, Qwest and USWC submitted their Motion to Define Scope of Proceeding.  The parties have responded to the motion.  Now being duly advised, we grant the motion, in part.  

C. Scope of Review

4. The scope of review in this matter is bounded by article XXV of the Colorado constitution, §§ 40-5-105, 40‑15‑101, and 40-15-501 and 502, C.R.S., and Commission rules 4 CCR 723-1-55 and 723-37.  Though some intrepid souls may be able to excavate clear, intelligible guidelines from these provisions, the Commission agrees that a prospective announcement of the scope of our merger review is necessary.

5. In Docket NO. 99A-377EG, the Commission distilled the “public interest” test down to its economic basis: namely, that a merging entity must show that the transaction results in producer and consumer welfare maximization.  More precisely, the burden of the applicants is to show that producer and consumer welfare gains will result by merging.  How can this be shown?  Lower consumer rates, synergies, economies of scale or scope, cost savings, more favorable access to capital, more rapid deployment of technology, accelerated competitive entry into other markets, increased productive efficiencies, to name just a few, would indicate the welfare gains for which the Commission would be looking.

6. If applicants can sustain their burden to prove that the applied-for merger will result in producer and consumer welfare gains, then the merger will be approved.  Conversely, if Staff, the OCC or intervenors want the Commission to condition the merger, or reject it outright, they must produce evidence that the merger will not result in welfare maximization, or indeed in consumer and producer welfare losses.  Such losses could include: reduction in output, negative synergies, increased costs, increased capital costs, or delayed technology deployment.

7. If anything, the review in this docket is less exacting than in Docket No. 99A-377EG because of the regulatory status of the respective proposed merging entities.  Public Service Company is still largely a regulated monopoly; thus the Commission must look more closely at mandating a return of expected merger savings to ratepayers.  Here, where USWC competes in some markets, at least, the need for mandating cost savings be returned to rate payers is not as great.  Even a monopolist has an incentive to return gains to consumers to increase consumption.  Moreover, the current USWC regulatory scheme provides for sharing savings with ratepayers.  See Docket No. 97A-540T  Finally, where USWC’s markets are contested, they will be forced to pass on cost savings to consumers. 

8. A final factor limiting this scope of this proceeding is the multitude of regulatory reviews to which this transaction is subject.  The Department of Justice (DOJ), the Federal Communications Commission (FCC) and various other state commissions are reviewing this merger.  This Commission does not wish to duplicate the work of the federal regulatory agencies.  Therefore, it will not concern itself with issues already dealt with by the DOJ or being dealt with by the FCC.  

D. Matters Beyond The Scope of Review

9. Though it should be clear how this proceeding is circumscribed, matters that will not be considered in this docket deserve some comment, not in the least so that discovery can be properly confined.  USWC and Qwest provide a helpful catalog of what is beyond the scope of review here: wholesale service, service quality, interconnection agreements, collocation, competitive local exchange service, and intralata toll service.  All of these issues can, or already are, being considered in other proceedings.

10. To say that these issues will not directly be confronted in this docket is not entirely to foreclose their introduction into this proceeding.  For instance, if a party opposing or proposing a condition to the merger wanted to show that the merger’s effect on, say, intralata toll services could cause consumer welfare loss, then the issue would be properly within the scope of the proceeding.  But it is a two-step process before these issues make their way in.  First, the issue must have an effect—positive or negative—on consumer and producer welfare.  Second, that effect must be potentially caused by the merger.  

11. This second requirement will remove, at first glance, many of the issues sought to be introduced by staff, the OCC and CLEC-intervenors.  For instance, it will not be enough to assert that USWC treats a given CLEC shabbily with regard to interconnection.  That can be dealt with in a complaint docket.  To make it into this proceeding the alleged shabby treatment must result from the merger (e.g., the merger will result in the merged-USWC to breach an interconnection agreement, and thus consumer and producer welfare will be negatively impacted).  Any issue in this docket must have a nexus to the merger transaction itself.

12. The Commission is particularly vigilant about the incentives of the CLEC-intervenors in this docket. We are aware that if the merger will produce consumer welfare gains through increased competition, then CLEC-intervenors’ interest would be to stop or at least delay the proposed merger because the consumers' gain is their loss.  

E. Purpose of Review

13. Staff, the OCC and the CLEC-intervenors urged the Commission to undertake a broader scope of review, extending to the full limits of our statutory and constitutional authority.  USWC and Qwest, in contrast, urged the Commission to limit review to whether Qwest is “financially responsible and qualified to carry on the operation.”

14. Staff, the OCC and CLEC intervenors are correct on one issue.  The Commission’s authority is undeniably broad:  § 40-5-105, C.R.S., confers plenary authority to set terms and conditions “as the Commission may prescribe” before an asset transfer such as this merger is authorized.  Article XXV of the Colorado Constitution, and the seminal case interpreting our power under that article Mountain States Telephone & Telegraph v. P.U.C., 763 P.2d 1020 (Colo. 1988), further reinforce the notion that the Commission possesses broad discretion in authorizing an asset transfer.
  Indeed, the criteria we apply in this review—the “public interest” test—does not appear where it might be expected, in § 40-5-105; rather, it is in Commission Rule 55.

15. Just because the Commission can undertake a broader scope of review, does not mean that it should do so.  In this case, we believe that the public policy goals of Article 15, Title 40, including an open, competitive local exchange market, are best served by the limited review described above.  Three reasons compel this conclusion: first, the legislatively declared competitive status of the local exchange market; second, the potential inefficient and dead weight loss effects of a searching merger review; and, third, concerns about asymmetrical regulatory regimes that disadvantage the traditional PSTN platform.

16. The local exchange telephone market is open to 

competition.  See §§ 40-15-101, 40-15-502, C.R.S.  This competition is supposed to increase consumer choice and reduce costs.  Id.  The Commission’s charge in this inchoate marketplace is to utilize interim marketplace mechanisms, and 

usher in a fully competitive telecommunications marketplace.  § 40-15-501(1), C.R.S.  To be sure, fulfilling this charge has been easier said than done.  Nevertheless, these legislative instructions counsel the Commission to trust market mechanisms first, before applying regulatory tools.  Trusting the market here means backing-off from an all-searching merger review.

17. Second, the Commission has concern that merger review at the state level serves no useful purpose, and may in fact be pure dead weight loss.  Particularly when armed with the empty vessel of the “public interest” standard, the incentives of the states lean more to extortion than maximizing economic welfare.  This increases costs, uncertainty and discourages otherwise efficient transactions.  By sticking with the modest “consumer and producer welfare” standard, the Commission removes uncertainty and minimizes the transaction costs of otherwise efficient mergers.

18. Finally, the Commission refrains from a searching merger inquiry out of homage for a central concern of the 1996 Telecommunications Act: parity.  This Commission only reviews mergers of entities transferring CPCN’s in the traditional local exchange network.  The Commission has no jurisdiction over mergers between wireless companies (e.g., Airtouch-Vodaphone) or cable companies and interexchange companies (e.g., AT&T-TCI/Media One).  This regulatory disparity departs from the oft-stated goal that regulation should be non-discriminatory and technologically neutral.  By circumscribing the scope of this and future merger reviews with the “producer and consumer welfare maximization standard," we at least minimize that disparity.

F. Procedural Schedule

19. As set forth below, hearings will commence in this case on December 6, 1999,
 and will continue on December 7 and 8, 1999.  The public hearing in this matter (i.e. where interested members of the public may submit oral comment to the Commission) will be conducted on December 8, 1999 at the below-stated time.

20. Applicants submitted their prefiled testimony and exhibits with their application.
  Intervenors, including Commission Staff, will submit their prefiled answer testimony and exhibits on or before November 23, 1999.

21. Response time to all discovery and audit requests will be 5 calendar days.  All discovery served upon USWC on a Friday shall be served before noon.  Additionally, discovery directed to Commission Staff will also be served before noon of the service date.  Any discovery not served in accordance with these directives, for purposes of response time, will be treated as if it were served on the following business day (i.e. Monday).  An Administrative Law Judge for the Commission will hear all discovery disputes.

22. On or before December 3, 1999, the parties will submit a joint statement with the Commission regarding the order of witnesses to be called at hearing, a list of exhibits, and an estimate of cross-examination time for each witness.  This statement will also reflect whether a party intends to object to the admissibility of any prefiled testimony or exhibits.

II. ORDER

A. The Commission Orders That:

23. The Petition to Intervene by Covad Communications Company is granted.

24. The Petition to Intervene by the Association of U S WEST Retirees/CO-WY is granted consistent with the above discussion.

25. Qwest’s motion to admit Mace Rosenstein pro hac vice is granted.

26. The Motion to Define Scope of Proceeding by Applicants Qwest Communications Corporation, LCI International Telecom Corp., USLD Communications, Inc., and U S WEST Communications, Inc., is granted consistent with the above discussion only.

27. The parties shall comply with the directives relating to discovery discussed above.

28. Intervenors, including Commission Staff, shall file their answer testimony and exhibits on or before November 23, 1999.

29. On or before December 3, 1999, the parties shall file a joint statement setting forth those matters discussed above.

30. Consistent with the above discussion, hearing will commence in this matter at the following time and place:

TIME:
8:30 a.m.

DATE:
December 6, 1999

LOCATION:
Commission Hearing Room A

1580 Logan , Office Level 2

Denver, Colorado

Hearings shall continue on December 7 and 8, 1999.

31. Public hearing in this matter shall be conducted at the following time and place:

TIME:
6:00 p.m.

DATE:
December 8, 1999

LOCATION:
Commission Hearing Room A

1580 Logan , Office Level 2

Denver, Colorado

32. The motion to admit Mace Rosenstein pro hac vice is granted.

33. This Order is effective upon its Mailed Date.

B. ADOPTED IN PREHEARING CONFERENCE
October 15, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI 
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD 
CONCURRING IN PART AND 
DISSENTING IN PART.

COMMISSIONER ROBERT J. HIX CONCURRING IN PART AND 
DISSENTING IN PART.
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____________________

Bruce N. Smith

Director



III. CHAIRMAN RAYMOND L. GIFFORD DISSENTING IN PART:

B. I would deny the intervention of the Association of U S WEST Retirees/CO-WY.  The issues that they indicate they will raise are wholly outside of the scope of Commission jurisdiction, and seem more properly topics of ERISA.  Moreover, these issues are patently beyond the scope of this proceeding as defined in this Commission order.  Absent a dramatic change of course in the issues intervenor wishes to take up in this docket, I fear that the Commission has saddled itself with inevitable discovery disputes and, ultimately, having to strike the testimony of this intervenor.

C. For the foregoing reasons, I respectfully dissent as to allowing the intervention of the Association of U S WEST Retirees/CO-WY.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




CHAIRMAN RAYMOND L. GIFFORD 
________________________________

Commissioner

IV. COMMISSIONER ROBERT J. HIX CONCURRING IN PART AND DISSENTING IN PART

D. I dissent from the majority decision in all respects except to grant the interventions, admit Mace Rosenstein pro hac vice and the directives relating to discovery.

E. Regarding the limitation of the scope of the proceeding, I dissent for the following reasons:  the responses to Qwest’s and USWC’s motion point out that the Commission recently adopted rules that specifically define the scope of this case.  Those rules mandate that, in applications to execute a merger by telecommunications providers, the applicants show that the merger is consistent with the public policies stated in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.  See Rule 3.2.7, 4 CCR 723-37.  The public policies articulated by the Legislature in these statutes are, in part: the promotion of competition in telecommunications markets, protection and maintenance of the availability of high-quality telecommunications services, and the promotion of universal service.  All these issues are relevant to this docket according to our rules.
  The majority opinion fails to explain how (or even why) the Commission can simply ignore these presently effective regulations.

F. It is noteworthy that Qwest and USWC themselves in their application claim that the proposed merger is consistent with the policies expressed in the rules and the public interest generally.  The majority opinion will hinder intervenors in their attempts to respond to these claims by the Applicants.

G. I believe that, according to our rules and previous 

rulings from the Colorado Supreme Court (footnote 1), it is the Commission’s legal obligation to examine the proposed merger to ensure it is consistent with the public interest.  Moreover, I believe it is simply prudent regulatory policy for this Commission, the only State regulatory body with the power and authority to protect ratepayers in Colorado, to carefully investigate the merger to ensure that competition, the quality of telephone service, and universal service will not suffer.  The majority’s decision to limit the issues in this case--notably, before even considering specific testimony from the intervenors--inappropriately constrains our ability to consider how the public interest may be affected here, or whether the merger should be approved subject to specific conditions.

H. This action by the majority is inconsistent with our rules and the public interest, and is likely a violation of due process.  I dissent.

I. In paragraph I.D.4., the majority speaks of the increased competitive strength of the merged company and asserts that consumer interests will be promoted even if the interests of the competitive local exchange carriers ("CLECs") are not.  Without public interest protections however, consumers will likely not gain through increased competition when the dominant carrier, the "eight hundred pound gorilla," is potentially made even more dominant through the merger.  Consumers will benefit from the perspectives of CLECs and other intervenors in a broad evaluation of the merger.

J. In paragraph I.E.1., adopting the approach of Qwest and USWC, the majority appears to limit the review to “whether Qwest is ‘financially responsible and qualified to carry on the operation.’”  However, the recent announcement of the FCC assessing Qwest the second largest fine yet for "slamming" is further indication that the scope of the proceeding should not be limited.  The new parent organization deserves attention as well as the local exchange operating entity.

K. In paragraph I.E.3., the majority cites three factors that compel the conclusion to limit the scope of this case.  I, also, consider those three factors as compelling but conclude that the scope should not be artificially limited.  First, the “competitive status of the local exchange market” is heavily affected by the behavior of USWC, the dominant provider in the market.  All aspects of how the merged company will affect the markets under our jurisdiction deserve investigation.   Second, the accelerated schedule and limited scope of this proceeding themselves will likely generate "inefficient" and "dead weight loss" effects by depriving intervenors of an adequate and fair opportunity to investigate this important transaction.  The majority decision on procedural matters alone will cause what the majority is trying to avoid.  Third, factors beyond the Commission's and the legislature's control are not legitimate reasons for rushing our consideration of the proposed merger.  The fact that control of cable and wireless activities is outside the state's purview should not lead us to shirk our responsibilities in this merger.  Failure to perform the duties of the Commission here in order to minimize supposed regulatory disparities (between local exchange carriers and other telecommunications companies) only weakens our attempts to promote competition during this transition period.

L. In paragraph I.E.4., the majority has placed the cart before the horse.  The majority concludes that, “Trusting the market here means backing-off from an all-searching merger review.”   I note that there is no evidence in this proceeding that the "market" is capable of protecting the public here.  Until recently, local exchange service was a regulated monopoly by law for several decades, and may still be a virtual monopoly, as a matter of fact, in USWC's service territory.  The effect of the majority's decision is to allow the "eight hundred pound gorilla" to act with no controls. The majority decision fails to appreciate that market mechanisms have not yet emerged to temper the behavior of participants in the legally competitive arena.  "Trusting the market" should not occur until issues regarding market power, barriers to entry, bottlenecks and market efficiency are resolved.  As recognized and declared by the General Assembly, it is the Commission's role to manage the transition to competition.  All expected behavior of the merged company should be evaluated in light of the public interest.

M. Regarding the procedural schedule adopted by the majority, I dissent for the following reasons:  the majority, for no apparent need, has placed intervenors at a serious disadvantage, including those parties charged with protecting the interests of the public.  Other states with authority to consider the merger are not rushing headlong in their proceedings (and in the process running roughshod over due process and the public interest).  Applications have been filed in Arizona, Colorado, Iowa, Minnesota, Montana, Utah and Washington.  No hearing dates have been set in Arizona and Iowa.  Hearings will begin in January 2000 for Minnesota, Washington and Montana.  Utah will begin hearings in March 2000.  I believe the Colorado accelerated schedule serves no useful purpose since the merger cannot be consummated without all approvals completed.  There should be no rush here.

N. I note that this case is scheduled for hearing immediately after another major hearing, in Docket No. 99C-371T.  The Commission, Commission Staff, and the Office of Consumer Counsel are participating in that case.  The schedule here will result in poor preparation, poor case presentation, poor record completion and inattention to the Commission's obligations in both cases.  Merely adding one month to case preparation and beginning the hearings on January 6, 2000, would improve the product of the parties, the hearing process and the deliberative process for the Commission in both dockets.

THE PUBLIC UTILITIES COMMISSION
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ROBERT J. HIX. 
________________________________

Commissioner
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� Antitrust law provides a useful analog to the standard we are applying here.  In Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979), the Supreme Court noted that “Congress designed the Sherman Act as ‘a consumer welfare prescription’.”  See also, National Collegiate Athletic Ass’n v. Board of Regents of Univ. of Oklahoma, 468 U.S. 85, 107 (1984).  Indeed, the standard adopted here can be seen as an attempt, however futile, to bring the "public interest" test into line with antitrust "consumer welfare" standards.


� Despite the breadth of the constitutional and statutory mandate, there must be some limits on the conditions the Commission could impose under § 40-5-105.  At the outer edge, the “public interest” could end where the takings clause begins, see U.S. Const. Amend. V, but that would be hard to reconcile with “replacing the regulatory framework…with a fully competitive telecommunications marketplace...."  § 40-15-502, C.R.S.


�  The commencement date of December 6 is contingent upon conclusion of Commission hearings presently set in Docket No. 99C-371T.  Additionally, the December 6 hearing will conclude at noon.


� In light of this decision, applicants may see fit to withdraw some testimony.  If that is so, it should be done promptly.


�  The Applicants may request permission to submit rebuttal testimony by specific motion.


�  These rules, which are specific to telephone companies under our jurisdiction, are highly consistent with our Rule 55, 4 CCR 723-1, and the public interest standard approved by the Colorado Supreme Court (see Mountain States Telephone and Telegraph Company v. Public Utilities Commission, 763 P.2d 1020 (Colo. 1988)) for these kinds of applications before the Commission.
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