Decision No. C99-1144

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99C-371T

IN THE MATTER OF THE INVESTIGATION OF U S WEST COMMUNICATIONS, INC. AND CONCERNING: (1) THE CHARGING OF EXCESSIVE, UNJUSTLY DISCRIMINATORY, UNJUST, OR UNREASONABLE RATES OR CHARGES, IN VIOLATION OF § 40-3-101, C.R.S.; (2) THE FURNISHING, PROVIDING, AND MAINTAINING OF SERVICES, INSTRUMENTALITIES, EQUIPMENT, OR FACILITIES WHICH ARE INADEQUATE, INEFFICIENT, UNJUST, OR UNREASONABLE AND WHICH DO NOT PROMOTE THE SAFETY, HEALTH, COMFORT, AND CONVENIENCE OF ITS PATRONS, EMPLOYEES, AND THE PUBLIC; (3) THE VIOLATIoN OF § 40-3-106, C.R.S.; AND (4) THE VIOLATIoN OF RULES REGULATING TELECOMMUNICATIONS SERVICE PROVIDERS AND TELEPHONE UTILITIES (4 CCR 723-2).

Procedural Order And Ruling 
On Motions To Compel

Mailed Date:  October 20, 1999

Adopted Date:  October 12, 1999

I. BY THE COMMISSION

Statement
Pursuant to prior order, we conducted a prehear-ing conference on October 12, 1999 for the purpose of estab-lishing the procedural schedule for this case.
  At the prehear-ing conference, the parties appeared and submitted comment about various procedural matters.  In accordance with the discussions 

held at that hearing, we now issue the following order:  (1) Commission Staff shall prefile its direct testimony and exhibits on or before October 20, 1999; (2) Intervenors shall prefile their direct testimony and exhibits on or before October 27, 1999; and (3) U S WEST Communications, Inc. (“USWC”) shall file its answer testimony and exhibits on or before November 17, 1999.
  Absent consent of a party, all prefiled testimony and exhibits shall be served on each party by hand-delivery.

1. USWC shall respond to all discovery and Staff audit requests relating to its answer testimony and exhibits within three business days of service of such requests upon USWC.  This three-day response time shall apply only to dis-covery and audit requests related to its answer testimony and exhibits.  All discovery disputes shall be referred to an Admin-istrative Law Judge for disposition.

2. On or before November 24, 1999, the parties shall file with the Commission a joint statement regarding the order of witnesses to be called at hearing and each party’s estimate of cross-examination time for each witness.  This statement shall reflect whether a party intends to object to the admis-sibility of any prefiled testimony.

3. Hearings in this matter shall commence at 8:30 a.m. on November 29, 1999, and shall continue from day to day until concluded.

4. Pursuant to prior order, the Commission has con-ducted public hearings at which we received public comment regarding the issues in this case.  As the parties were noti-fied, these public hearings were conducted as on-the-record proceedings.  The Commission accepted written statements from the public at these hearings, and has received (and may continue to receive) other written comment, by regular mail and e-mail, from the public addressed to this docket.  The parties are hereby notified that all such written public comment is con-sidered to be part of the formal record in this case.  This written public comment will be given such weight as appears appropriate to the Commission.

5. Staff filed its Motion to Compel Response to Audit Questions Numbers 14 and 15 on October 4, 1999.  USWC has submitted a response to the motion.  According to comment at the prehearing conference, USWC has now submitted sufficient responses to Staff’s pending audit questions with one exception.  Staff, in its motion, requests that USWC attest to the audit responses.  Now being duly advised, we direct that USWC submit an attestation as requested by Staff.

6. On October 8, 1999, the Colorado Office of Con-sumer Counsel (“OCC”) filed its Motion to Compel Responses to the OCC’s Second Data Request.  USWC has filed its response opposing the motion.  Generally, USWC opposes responding to dis-covery requests relating to years prior to 1998 (e.g., per-centage of soft dial tone utilizations for the years 1994-1997 (data request no. 4), outside plant capital expenditures for years 1994-1997 (data request No. 5), etc.).  We agree with USWC that the disputed data requests relate to issues outside the scope of this hearing, specifically, USWC’s operations for years prior to 1998.  The Order to Show Cause which initiated this docket put at issue USWC’s service performance for calendar year 1998 through April 22, 1999.
  Inasmuch as the OCC, in the dis-puted data requests, is asking for information that is irrele-vant to this proceeding, its motion to compel will be denied.

II. ORDER

A. The Commission Orders That:

7. The parties shall file and serve testimony and exhibits in accordance with the schedule set forth above.

8. U S WEST Communications, Inc., shall respond to all discovery and Staff audit requests relating to its prefiled answer testimony and exhibits within three business days of service of those requests upon it.

9. On or before November 24, 1999, the parties shall file a joint statement setting forth those matters discussed above.

10. All discovery disputes in this case shall be referred to an Administrative Law Judge for the Commission for prompt resolution.

11. The Motion to Compel Response to Audit Questions Numbers 14 and 15 filed by Commission Staff on October 4, 1999 is granted consistent with the above discussion.

12. The Motion to Compel Responses to the Office of Consumer Counsel’s Second Data Request filed by the Colorado Office of Consumer Counsel on October 8, 1999 is denied.

13. Hearing is scheduled in this matter at the fol-lowing date, time, and place:

DATE:
November 29, 1999

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room A
 

1580 Logan Street, Office Level 2
 

Denver, Colorado

Hearings shall continue from day to day until conclusion of the evidentiary presentation in this case.

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN PREHEARING CONFERENCE
October 12, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________




VINCENT MAJKOWSKI
________________________________

Commissioners

COMMISSIONER ROBERT J. HIX CONCURRING IN PART AND 
DISSENTING IN PART.
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____________________

Bruce N. Smith

Director



III.
COMMISSIONER Robert J. Hix concurring in part and
DISSENTING in part:

B. I dissent from the majority’s decision to deny the Motion to Compel by the Office of Consumer Counsel (“OCC”).  As the OCC pointed out in its motion, information for periods of time prior to 1998 is relevant to this proceeding:  Such information may indicate whether U S WEST Communications, Inc.’s (“USWC”) performance for the period 1998 through April 22, 1999 is an aberration, or whether any problems during that period are continuing ones.  The requested information is also relevant to the orders the Commission might enter to address any problems that are found for the period of time specifically put at issue in the Order to Show Cause.  For example, if the information requested by the OCC indicates that USWC has not invested at appropriate levels for prior years and this has resulted in service deficiencies in 1998, the Commission could consider whether it should order USWC to make certain investments to address service problems.

C. I note that the scope of discovery is broad; it need only be reasonably calculated to lead to admissible evidence.  Kerwin v. District Court, 649 P.2d 1086 (Colo. 1982).  As such, I would grant the OCC’s motion to compel

D. For the foregoing reasons, I respectfully dissent.
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ROBERT J. HIX
________________________________
Commissioner

�  We scheduled the prehearing conference in response to a motion by Commission Staff requesting that we establish additional hearing days.


�  Staff may request permission to submit rebuttal testimony by specific motion.


�  April 22, 1999 is the date USWC’s new price regulation plan commenced.  That plan has separate provisions relating to USWC’s quality of service.
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