Decision No. C99-1128

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-403T

IN THE MATTER OF the notification of advanced communications group - acg of delaware of a transfer of certificate of public convenience and necessity to provide local exchange telecommuni-cations services to a wholly owned subsidiary, firstel, inc.; and joint application of ionex telecommunications, llc, firstel, inc., and advanced communications group, inc. - acg of delaware for approval of transfer of certificate of public convenience and necessity to provide emerging competitive (part 3) telecom-munications services from advanced communications group, inc. - acg of delaware to firstel, inc.; and for approval of transfer of control of firstel, inc., to ionex telecommunications, llc. 

ORDER granting application

Mailed Date:  October 20, 1999

Adopted Date:  October  14, 1999

I. BY THE COMMISSION

A. Statement and Findings of Fact

1. On August 17, 1999, Advanced Communication Group, Inc.- ACG of Delaware, ("ACG"), FirsTel, Inc. ("FirsTel"), and Ionex Telecommunications, LLC, ("Ionex, LLC") (jointly referred to as the "Applicants") filed a combined notice and application for authority to transfer ACG's Certificate to Provide Local Exchange telecommunications services ("CPLE"), and Certificate of Public Convenience and Necessity ("CPCN") to provide emerging competitive telecommunications services to ACG’s wholly owned subsidiary, FirsTel.  In conjunction with this request, the Applicants also requested Commission approval to transfer con-trol of FirsTel to Ionex, LLC, a non-affiliated third entity.  The proposed transfer of FirsTel to Ionex, LLC, was to be accomplished through Ionex, LLC’s wholly owned subsidiary, Ionex Telecommunications, Inc. (“Ionex, Inc.”); Ionex, Inc., was to act as an acquisition subsidiary and ultimately the holding company of FirsTel.

2. On August 19, 1999, the Applicants filed an amendment, which clarified the description of the contemplated transactions in the original filing.

3. On August 20, 1999, the Commission issued a Notice of Application Filed, which gave notice to all interested parties.  Interventions were due on or before September 20, 1999.  The notice included the new language included in the Applicants' August 19, 1999 amendment.

4. On August 30, 1999, the Staff sent a request to the Applicants requesting information and clarification related to the filing.

5. On September 1, 1999, the Applicants filed a second amendment, requesting:  (1) that a portion of the caption be modified and expanded; and (2) that the Commission grant a shortened notice period of ten days.  The September 1, 1999 amendment indicated that, rather than requesting the transfer of the entire CPCN to provide local exchange telecommunications services, the Applicants had erroneously requested the transfer merely of the CPLE.  The amendment clarified that the Applicants actually intended to transfer the entire CPCN to provide local exchange telecommunications services.

6. On September 8, 1999, the Applicants filed a response to Staff's August 30, 1999 request.

7. On September 8, 1999, at the Commission's Weekly Meeting, the Commission approved the Applicants’ second amend-ment and allowed a shortened re-notice period of ten days.

8. On September 9, 1999, the Commission issued a Re-Notice of Application Filed, which gave notice to all interested parties that the application had been expanded to include a transfer of the CPCN to provide local exchange telecommunica-tions services.  Interventions were due on or before Septem-ber 20, 1999.

9. No timely requests to intervene were received by the Commission.

10. On September 28, 1999, Ionex, Inc., filed infor-mation notifying the Commission that Ionex, LLC, had “become” Ionex Telecommunications, Inc.  The September 28, 1999 filing further indicated that the proposed transfer of FirsTel to Ionex, Inc., was to be accomplished without the use of an acquisition subsidiary.  After receiving the Applicants’ September 28, 1999 filing, Staff requested clarifying informa-tion from the Applicants.

11. On October 7, 1999, the Applicants filed a Joint Motion to Substitute Parties.  The motion requested that the Commission permit substitution of Ionex, Inc., for Ionex, LLC.  The request was made to address the discovery that Ionex, LLC, has never existed as a legal entity.  The motion stated, in part:


In their initial application, the Applicants set forth a corporate structure whereby ... Ionex Telecommunications, LLC would ... wholly own Ionex Telecommunications, Inc.  Following consummation of the transaction, Ionex Telecommunications, Inc. would wholly own FirsTel, Inc.


Through this motion, the Applicants request that the application reflect that Ionex Telecommunications, Inc. is the parent company ... The paperwork creating Ionex Telecommunications, LLC was never completed by corporate counsel; before that paperwork was final-ized, a decision was made instead for Ionex Telecom-munications, Inc. to be the company proposing to acquire FirsTel, Inc.

12. With respect to the transfer of ACG's CPCN to provide local exchange services to FirsTel, the Applicants pro-vided notice as required in 4 Code of Colorado Regulations ("CCR") 723-37-6.  FirsTel is represented in the joint applica-tion as a wholly owned subsidiary of ACG.

B. Discussion

13. Good cause having been shown, the Commission will approve the Applicants’ Joint Motion to Substitute Parties.

14. The Commission finds that granting the applica-tion for transfer of control is not contrary to the public interest.  Furthermore, granting the application is not incon-sistent with the legislative statements of policy contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.  The Commission concludes that the application states sufficient grounds for approval.

15. With respect to the notice of the transfer to FirsTel of ACG's CPCN to provide local exchange services, granted in Decision No. C98-1245, the Applicants are eligible to utilize 4 CCR 723-37-6, which allows them to furnish notice to the Commission in lieu of filing a complete application.

16. With respect to the request for the transfer to FirsTel of the CPCN to provide advanced features, interLATA toll, intraLATA toll, premium services, switched access, and private line service, these relate to the authority granted to ACG in Decision No. C99-62.

17.  With respect to the authority to provide private line services, FirsTel and Ionex, Inc., are reminded that § 40-15-102(22), C.R.S., defines private line service as "any point-to-point or point-to-multipoint service dedicated to the exclu-sive use of an end user for the transmission of any telecommuni-cations services."

18. Consistent with terms and conditions established in previous Commission decisions, FirsTel will be required to participate in the Colorado High Cost Fund, the Telecommunica-tions Relay Services for the Disabled Telephone Users Program, the Emergency Telephone Access Act Program, and other financial support mechanisms that may be created in the future by the Commission to implement §§ 40-15-502(4) and (5), C.R.S.

19. FirsTel intends to offer services to its cus-tomers under rates, terms, and conditions as currently author-ized under ACG’s existing tariff and price list.

20. FirsTel is informed that prior to providing local exchange telecommunications services, it must have on file with the Commission effective tariffs and price lists for its serv-ices.

21. FirsTel is informed that prior to providing emerging competitive telecommunications services, it must have on file with the Commission effective tariffs for its services.

II. ORDER

A. The Commission Orders That:

22. The Commission waives response time to the Appli-cants Advanced Communication Group, Inc. – ACG of Deleware, FirsTel, Inc., and Ionex Telecommunications, LLC’s  Joint Motion to Substitute Parties.  The Applicants’ Joint Motion to Sub-stitute Parties is granted.  Ionex Telecommunications, Inc., will be substituted for Ionex Telecommunications, LLC.

23. Applicants’ notice and application requesting transfer of:  (1) the Certificate of Public Convenience and Necessity to provide local exchange telecommunications services; and (2) the Certificate of Public Convenience and Necessity to provide emerging competitive telecommunications services, is deemed complete.

24. Advanced Communications Group, Inc. - ACG of Delaware is granted the authority to transfer to FirsTel, Inc., its Certificate of Public Convenience and Necessity to provide local exchange telecommunications services.

25. Advanced Communications Group, Inc. - ACG of Delaware is granted the authority to transfer to FirsTel, Inc., its Certificate of Public Convenience and Necessity to provide the following emerging competitive telecommunications services: advanced features; interLATA toll; intraLATA toll; premium serv-ices; switched access; and private line.

26. Ionex Telecommunications, Inc., is granted authority to assume control of FirsTel, Inc.

27. FirsTel, Inc., may only offer private line serv-ice subject to the restrictions contained in § 40-15-102(22), C.R.S.

28. Prior to providing competitive local exchange services or any of the emerging competitive services listed above, FirsTel, Inc., must file an adoption notice as required in 4 Code of Colorado Regulations 723‑1‑42.  In the adoption notice, FirsTel, Inc., may adopt Advanced Communications Group, Inc. – ACG of Delaware’s existing tariff and price list.

29. FirsTel, Inc., shall not provide local exchange telecommunications services until it has effective tariffs and price lists on file with the Commission.

30. FirsTel, Inc., shall not provide emerging com-petitive telecommunications services until it has effective tariffs on file with the Commission. 

31. FirsTel, Inc.'s local exchange services will be regulated with the default regulatory scheme contained in 4 Code of Colorado Regulations 723-38.

32. FirsTel, Inc., will be required to maintain its books of accounts and records using Generally Accepted Account-ing Principles.  4 Code of Colorado Regulations 723-1-25(c).

33. As a Colorado registered Toll Reseller, FirsTel, Inc., is reminded of its requirement to update its registration information within 15 calendar days of any changes.  4 Code of Colorado Regulations 723-51-3.3. 

34. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING October 14, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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