Decision No. C99-1124

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-601CP
IN THE MATTER OF THE APPLICATION OF MOUNTAIN GUIDES, INC., D/B/A SCENIC MOUNTAIN TOURS, 973 VETCH CIRCLE, LAFAYETTE, COLORADO 80026, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
Decision Striking Motion to Strike, Denying Exceptions, and Dismissing Application
Mailed Date:  October 20, 1999

Adopted Date:  October 14, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of excep-tions to Decision No. R99‑774, issued by an administrative law judge ("ALJ") on July 20, 1999.  In that decision, the ALJ dis-missed the application of Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), for a cer-tificate of public convenience and necessity ("CPCN") to provide sightseeing service.

2. Scenic Mountain Tours filed exceptions to Deci-sion No. R99‑774.  Scenic Mountain Tours argues that the ALJ misapplied the doctrine of regulated monopoly to the facts in this matter, and, therefore, erred in concluding that Scenic Mountain Tours should not be authorized to hold the requested CPCN.  The Colorado Sightseer, Inc. ("Sightseer"), filed a response to the exceptions.

3. Following the deadline for the filing of responses to exceptions, The Mountain Men, Inc., doing business as Best Mountain Tours, Inc., also known as The Mountain Men ("Best"), filed a motion to strike the exceptions filed by Scenic Mountain Tours.  Scenic Mountain Tours filed a response arguing that portions of Best's motion are nothing more than an untimely response to exceptions.  The Commission agrees with Scenic Mountain Tours and further construes Best's entire motion to strike as an untimely response to exceptions.  The Commis-sion, therefore, rejects Best's motion to strike and will not consider its contents in ruling on the exceptions to Decision No. R99‑774.

4. Now being duly advised in the matter, the Commis-sion denies the exceptions and dismisses Scenic Mountain Tours’ application.

B. Factual Background

5. Scenic Mountain Tours did not order a transcript of the hearing in this matter.  Pursuant to § 40‑6‑113(4), C.R.S., the Commission accepts as complete and accurate the basic findings of fact set forth in Decision No. R99‑774.  A summary of the facts follows.

6. As revised through the submission of restrictive amendments, Scenic Mountain Tours seeks a CPCN to operate as a common carrier by motor vehicle for hire for the transportation of:

passengers and their baggage, in sightseeing service,

between all points in the area comprised of the Coun-ties of Adams, Araphoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Chaffee, Eagle, El Paso, Fremont, Gilpin, Jackson, Lake, Park, Pueblo, Summit, and Teller, State of Colorado, on the other hand.

RESTRICTIONS:  This application is restricted as fol-lows:

(I)
To providing service that originates and ter-minates in the area comprised of the Counties of Adams, Araphoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado; and

(II)
To the use of vehicles with a seating capacity of 15 passengers or less, excluding the driver;

(III)
Stops in the City of Cripple Creek, Colorado shall be of less than two hours in duration.

7. Scenic Mountain Tours seeks a CPCN to continue the operations it presently conducts under its Off-Road Scenic Charter ("ORC") Permit 47 ("ORC 47").  Scenic Mountain Tours obtained ORC 47 in 1989.  Scenic Mountain Tours conducts a variety of sightseeing tours through Colorado’s Rocky Mountains under ORC 47 by selling seats on an individual basis.  Scenic Mountain Tours uses three vans and two drivers in the provision of its services.

8. Scenic Mountain Tours filed this application because the enactment of Senate Bill 98‑200 ("SB98‑200") amended § 40‑16‑101(5), C.R.S., effective July 1, 1998.  SB98‑200 modi-fied numerous provisions of Article 16 of Title 40 of the Colorado Revised Statutes, which is applicable to motor vehicle carriers exempt from regulation as public utilities.  One of the amendments added the phrase "on a charter basis" to the defini-tion of ORC.
  Operators of ORC permits must now "provide exclu-sive use of a motor vehicle to a single chartering party [a per-son or group of persons who share a personal or professional relationship -- § 40-16-101(1.2), C.R.S.] for a specific period of time during which the chartering party shall have the exclu-sive right to direct the operation of the motor vehicle ...".  Section 40-16-101(1), C.R.S.  In effect, the law now precludes Scenic Mountain Tours from running its ORC service by selling seats on an individual basis.

Scenic Mountain Tours seeks a CPCN to perform sightseeing services so that it may continue to operate its business through the sale of seats on an individual basis.  In support of its application, Scenic Mountain Tours offers evi-

dence of the level of customer satisfaction with its "ORC" services.  For example, the Guest Services Manager at the Adams Mark Hotel in downtown Denver testified that she generally recommends the tours offered by Scenic Mountain Tours and that she believes there is a need for the services.

9. Sightseer opposes this application.  Sightseer obtained a CPCN to provide sightseeing services (CPCN PUC No. 54166) in June 1996.  Sightseer’s operations, which are restricted to providing service originating and terminating at hotels, are not materially distinguishable from those of Scenic Mountain Tours.  Decision No. R99‑774 contains limited findings regarding the adequacy of Sightseer's operations that evidence both satisfaction and dissatisfaction with its service.  While Sightseer can do nothing to prevent Scenic Mountain Tours from holding a permit to provide ORC operations, Sightseer has stand-ing to intervene and contest the instant CPCN application.

10. The evidence strongly suggests that Scenic Moun-tain Tours and Sightseer would be competing common carriers, absent a change in one of the entity's operations, if the Com-mission grants Scenic Mountain Tours' application.

C. Discussion

11. Scenic Mountain Tours believes the Commission should grant its application to preserve the existing set of choices for a sightseeing tour of Colorado’s Rocky Mountains.  Scenic Mountain Tours argues that the public need for the requested CPCN to provide sightseeing service has been estab-lished through its ORC operations.  In making these arguments, Scenic Mountain Tours contends that its burden in this matter should be less than that imposed on an applicant seeking to provide a completely new service.

12. Prior to July 1, 1998 and the effective date of the statutory amendments brought about by the enactment of SB98‑200, Scenic Mountain Tours lawfully sold tickets for serv-ices performed under ORC 47 to unrelated persons on a per seat basis.  Scenic Mountain Tours could also pick up its passengers from multiple locations.  By operating its business in this manner, Scenic Mountain Tours provided essentially the same service as a common carrier with sightseeing authority.  In fact, Scenic Mountain Tours lawfully provided a service which directly competed with Sightseer’s common carrier operations between June, 1996 and July, 1998.

13. Following the July, 1998 amendment to § 40-16-101(5), C.R.S., by the enactment of SB‑200, an ORC operator can no longer sell tickets for a tour on a per seat basis.  An ORC operator now must devote its vehicle(s) to a tour offered to a single group of people who share a personal or professional relationship and that has the exclusive right to direct the operation of the vehicle.

14. SB98‑200, therefore, reduced the ability of existing ORC permit holders to compete with motor carriers providing sightseeing services under CPCNs.  Moreover, neither SB98‑200 nor any other provision of Title 40 of the Colorado Revised Statutes provides for the automatic conversion of an ORC permit into a CPCN to provide sightseeing service for the purpose of preserving the status quo.  Thus, the effect of SB98‑200 may be to limit customer choice in the provision of sightseeing tours of Colorado’s Rocky Mountains by eliminating an existing service offering tours to scenic points within Colorado.  However, the Commission is not in a position to question the wisdom of the statutory amendments brought about by SB98‑200 that may have such an effect.  See People's Natural Gas Div. v. Public Utilities Comm'n, 626 P.2d 159, 161-62 (Colo. 1981) (The Commission's authority is "subject to restrictions which may be imposed by the General Assembly.").

15. Having resolved that SB98‑200 did change the playing field between motor vehicle (common) carriers and ORC permit holders, the Commission now considers Scenic Mountain Tours’ argument that the ALJ misapplied the doctrine of regu-lated monopoly to the facts of this case.  Scenic Mountain Tours urges the Commission to apply the analysis set forth in Red Ball Motor Freight, Inc. v. Public Utilities Comm’n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964).  Red Ball stands for the proposition that there are limited circumstances when the needs of the public or the adequacy of existing motor carrier service are not at issue in a CPCN application filed with the Commission.  Spe-cifically, the Court held:

We do hold, however, that if the authority sought or the authority granted is an expanded service, or a motor carrier service, then there must be proof of and a finding of public need and inadequacy of existing common carrier service before any such expanded motor carrier service can be granted. . . .  If on the other hand, what was sought, by [the applicant] and what was intended to be granted by the Commission was a limited and restricted authority to do what has been described as the typical service actually rendered for [] years, then we hold that the needs of the public or the adequacy of existing motor carrier service is not in issue and no hearing on those points need be held.

Red Ball, 154 Colo. at 336, 390 P.2d at 483 (emphasis in original).

16. Scenic Mountain Tours does not seek a limited and restricted authority to provide service that would be regarded as ORC service but for the fact that the passengers would not necessarily constitute a single chartering party having the exclusive right to direct the operation of the vehicle.  For example, Scenic Mountain Tours seeks authority to provide addi-tional services, not restricted to scenic points requiring a portion of the trip to be travel off paved roads.  Scenic Mountain Tours is, therefore, not seeking authority to provide essentially the same service as it presently conducts under ORC 47.  Thus, Red Ball is not dispositive, and the Commission must determine if the facts support the conclusion that Scenic Mountain Tours has established the jurisdictional prerequisites for obtaining authority to provide sightseeing service under a CPCN.  The burden imposed on Scenic Mountain Tours in this matter is not eased by virtue of its ORC operations over the past decade.

17. Scenic Mountain Tours must demonstrate the sub-stantial inadequacy of existing call-and-demand services to obtain a CPCN to provide its proposed sightseeing service.  The Commission applies the doctrine of regulated monopoly in per-forming this analysis.  See Rocky Mountain Airways, Inc. v. Public Utilities Comm'n, 180 Colo. 170, 175-76, 509 P.2d 804, 807 (1973).  Under the doctrine of regulated monopoly:

[A] common carrier serving a particular area is entitled to protection against competition so long as the offered service is adequate to satisfy the needs of the area, and no finding of public convenience and necessity for common carrier service is justified unless present service offered in the area is inade-quate.  (Citations)

Id. (quoting Ephraim Freightways, Inc. v. Public Utilities Comm'n, 151 Colo. 596, 599, 380 P.2d 228, 230 (1963).  This doctrine serves to prevent the Commission from authorizing a second common carrier to provide the same or even similar serv-ice within the same geographic territory as existing common carriers absent a showing that the service provided by the existing common carriers is substantially inadequate.  Yellow Cab Cooperative Ass'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim, 151 Colo. at 599-600, 380 P.2d at 231; see also Colorado Transp. Co. v. Public Utilities Comm'n, 158 Colo. 136, 405 P.2d 682 (1965).  Scenic Mountain Tours must demonstrate the substantial inadequacy of the existing common carriers by competent evi-dence.  Denver & Rio Grande Western R.R. v. Public Utilities Comm'n, 142 Colo. 400, 351 P.2d 278 (1960).

18. The Commission finds, based on the factual find-ings set forth in Decision No. R99-774, that Scenic Mountain Tours has failed to establish by competent evidence that the sightseeing service offered by the existing carriers is substan-tially inadequate.  Some of the factual findings set forth in Decision No. R99‑774 refer to instances of customer satisfaction with the services of the existing carriers, while, others iden-tify some dissatisfaction as well as a past period of opera-tional difficulty on the part of Sightseer.  The negative find-ings regarding the services of the existing carriers do not lead to the conclusion that a general pattern of inadequate service exists among the existing carriers.  Because perfection is not the test of inadequacy, Ephraim, 151 Colo. at 603, 380 P.2d at 232, these references do not establish substantial inadequacy as a matter of law.  The failure to demonstrate the substantial inadequacy of the service offered by existing carriers negates any evidence of public need shown by the level of Scenic Mountain Tours' operations under ORC 47.  Denver & Rio Grande Western R.R., 142 Colo. at 406-07, 351 P.2d at 281.

19. The Commission concludes that Scenic Mountain Tours has not met its burden of proof to demonstrate by com-petent evidence that the public convenience and necessity requires the granting of its request for a CPCN to provide sightseeing service.

II. ORDER

A. The Commission Orders That:

20. The motion to strike filed by The Mountain Men, Inc., doing business as Best Mountain Tours, Inc., also known as The Mountain Men, is rejected as an improper pleading.

21. The exceptions to Decision No. R99-774 filed by Mountain Guides, Inc., doing business as Scenic Mountain Tours, are denied.

22. The application for authority to provide sight-seeing service as a common carrier by motor vehicle for hire filed by Mountain Guides, Inc., doing business as Scenic Moun-tain Tours, is dismissed.

23. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

24. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
October 14, 1999.
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III.
Chairman RAYMOND L. GIFFORD DISSENTING:

B. I would grant the exceptions and authorize Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), to provide the sightseeing service it seeks in this application.

C. This Commission should have resolved this application in the manner that best serves the interest of the sightseeing public.  Scenic Mountain Tours is not a new entity seeking to compete with the existing carriers, but is itself an incumbent provider of sightseeing service to Colorado’s Rocky Mountains.  Because of its operations under its Off-Road Scenic Charter permit, Scenic Mountain Tours should be deemed to have acquired a certificate of public convenience and necessity (“CPCN”) by prescription authorizing it to continue its current operations, including the sale of seats on an individual basis, despite the enactment of Senate Bill 98‑200 ("SB98‑200").

D. As noted in Decision No. R99‑774, Scenic Mountain Tours seeks a CPCN "in order to be able to continue the scope of operations that it has conducted under its [off-road charter] permit for approximately ten years prior to the legislative changes [brought about by SB98‑200]."  See Decision No. R99‑774, ¶ II.D.  Scenic Mountain Tours simply wants to be re-designated as a common carrier so that it may continue to provide the level of service it lawfully provided prior to the enactment of SB98‑200.  I would, therefore, follow the holding of Red Ball Motor Freight, Inc. v. Public Utilities Comm’n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964), applicable to applicants seeking authority to provide their historically performed service.  I would not reach the issue of the needs of the public or of the adequacy of existing motor carrier service.

E. The Commission's decision to dismiss the instant application unnecessarily results in the conclusion that SB98‑200 was intended to strengthen the rent-seeking franchise afforded common carriers under the doctrine of regulated monop-oly even if this modifies the status quo through the elimination of Scenic Mountain Tours from the marketplace.  Instead, the Commission should have reached the practical result and per-mitted Scenic Mountain Tours to continue to compete with exist-ing common carriers in the provision of sightseeing service.  The sightseeing public loses in this decision.

F. For the foregoing reasons, I respectfully dissent.
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________________________________

Commissioner

g:\yellow\C991124.doc 




� Subsequent to the amendment, ORC means a "motor�driven passenger vehicle for the transport of passengers, on a charter basis, to scenic points within Colorado, a portion of which will be travel off paved roads.  'Off-road scenic charter' does not include the transport of passengers to commercial locations.  An off-road scenic charter provides services that originate and terminate at the same location."  Section 40-16-101(5), C.R.S.





1

_950964443.unknown

