Decision No. C99-1120

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-088W
IN THE MATTER OF THE APPLICATION OF OCTAL RESOURCES, INC., D/B/A ONEAL WATER WORKS TO OBTAIN A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE WATER SERVICE AND FOR A DECLARATORY ORDER RELATING TO SUCH AUTHORITY.
Decision Denying Exceptions,
With Clarification, and Affirming
the Grant of a Certificate of
Public Convenience and Necessity

Mailed Date:  October 20, 1999

Adopted Date:  August 18, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of the exceptions to Decision No. R99‑544 filed by Octal Resources Inc., doing business as Oneal Water Works (“Oneal”).  Staff of the Commission (“Staff”) filed a response to the exceptions.

2. By Decision No. R99‑544, an administrative law judge (“ALJ”) for the Commission affirmed Oneal’s status as a public utility and granted to Oneal a certificate of public convenience and necessity (“CPCN”) to provide domestic water service within a geographic service territory located in Pueblo County, Colorado.  Decision No. R99‑544 does not recommend limiting Oneal’s CPCN to the number of taps now in service and, therefore, denies Oneal’s request for a declaratory order per-mitting a CPCN to be defined by the number of customers as opposed to a geographic area or territory.

3. In its exceptions, Oneal argues that:  (1) the ALJ misapplied controlling legal authorities in concluding that the Commission has jurisdiction to regulate Oneal as a public utility; and, in the alternative (2) the ALJ erred by not restricting Oneal’s CPCN to domestic and commercial uses and to the taps presently in use.

4. Now being duly advised, the Commission will deny the exceptions with clarification, assert jurisdiction over Oneal, and affirm the grant of a CPCN within a geographic serv-ice territory without a limit on the number of taps.

B. Factual Background

5. The Commission relies on the basic findings of fact set forth in Decision No. R99‑544 because a transcript of the proceedings before the ALJ has not been prepared.  Sec-tion 40‑6‑113(4), C.R.S.

6. This matter has its genesis in Docket No. 97C-325W.  Docket No. 97C-325W was resolved through a stipulation by which Oneal agreed that it was a public utility and that it needed to obtain a CPCN.  The instant application followed where Oneal raised anew the issue of the Commission’s jurisdiction.  A summary of the salient facts follows.

7. Oneal provides domestic water service from a well through 169 taps to 157 customers in an area lying immediately east of Pueblo, Colorado.  Oneal is at, or over, the customer capacity authorized by the District Court in and for Water Division No. 2.  Oneal has only added two customers in the decade preceding the instant application, while turning down several other requests for water service. Oneal does not adver-tise.

8. Oneal’s customers are located in an area south of Colorado Highway 96 within the following area:

Commencing at the northwest corner of 29½ Lane and Colorado Highway 96, thence south on 29½ Lane to its intersection with 84 Road‑Clair Road, thence east along Clair Road to its intersection with 31st Lane‑ Baxter Road, thence north along 31st Lane‑Baxter Road to a point 1,300 feet south of the intersection of 31st Lane‑Baxter Road and Colorado Highway 96, thence east along an imaginary line for 850 feet to a point, thence north from that point (just past the well) 600 feet to a point, thence east to a point 150 feet east of 32¾ Lane, thence north to a point on the southern right‑of‑way of Colorado Highway 96, thence west to the point of beginning.

9. There are numerous subdivided lots that are cur-rently vacant, or are served by individual wells, or even served by the City of Pueblo municipal water service within the area.  Nevertheless, the majority of residences in the area obtain their water from Oneal.  
C. Discussion

1. Subject Matter Jurisdiction

a. Oneal contends that it should not be reg-ulated by the Commission because it has ceased to hook up new customers and does not advertise.  To reach this result, Oneal relies on the “holding out” test for determining public utility status enunciated in City of Englewood v. City & County of Denver, 123 Colo. 290, 229 P.2d 667 (1951).
  Oneal, therefore, believes the ALJ’s reliance only on the test enunciated in Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235, 243 (Colo. 1986) (“Denver Water Board”), where the Colorado Supreme Court rejected the “holding out” test (i.e., that a business holds itself out as ready to serve all members of the public) and held that the constitution and the statutes concerning the Commission provide the proper definition of a public utility, is erroneous.  The Commission, for the reasons set forth below, finds no error in the ALJ’s analysis rejecting application of the “holding out” test.

b. In Denver Water Board, the Colorado Supreme Court expressly ruled that the “holding out” test enunciated in City of Englewood “no longer provides the appropriate test for determining public utility status.”  718 P.2d at 243.  Applying the definition of “public utility” set forth in the Commission’s organic statutes at § 40‑1‑103, C.R.S.,
 the Colorado Supreme Court determined that the Denver Board of Water Commissioners was “clearly” a public utility even though it was not required to provide service to all members of the public. Id. at 239, 244.  Accordingly, the test for public utility status under § 40‑1‑103(1)(a), C.R.S., no longer embodies the “holding out” principle.

c. Oneal’s reliance on Parrish v. Public Utili-ties Commission, 134 Colo. 192, 301 P.2d 343 (1956), for the proposition that the “holding out” test is still the controlling standard for determining whether an entity is a public utility is totally unpersuasive.  The sole case relied on by the Colorado Supreme Court in Parrish is City of Englewood.  As noted above, Denver Water Board expressly overruled City of Englewood.  718 P.2d at 243.  Thus, the Commission gives no weight to Parrish in its review of exceptions in the instant matter.

d. Likewise, Public Utilities Commission v. Colorado Interstate Gas Company, 142 Colo. 361, 351 P.2d 241 (Colo. 1960) (“Colorado Interstate Gas”), does not support Oneal’s contention that the “holding out” test survived the Colorado Supreme Court’s pronouncement in Denver Water Board.  In Colorado Interstate Gas, the Colorado Supreme Court stated that the “public utility” definitional element “operating for the purpose of supplying the public” means “all of the public within its capacities--it means indiscriminately.”  142 Colo. at 376, 351 P.2d at 248.  Colorado Interstate Gas then expressly relies on City of Englewood and Parrish as the support for the above-quoted interpretation of the statutory definition of a public utility.  Id. at 376-78, 351 P.2d at 248-49.  Since Denver Water Board subsequently overruled the authorities relied on in Colorado Interstate Gas, it necessarily follows that indiscriminate service to all of the public within an entity’s capacity is not a required element for classification of that entity as a public utility.  See Denver Water Board, 718 P.2d at 239 (Denver Board of Water Commissioners is a public utility even though it does not hold itself as serving all of the public within its capacity).  Oneal’s contention to the contrary is without merit.

The third case Oneal relies on to support its argument that the Commission should apply the “holding out” test to determine public utility status is Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996).  Admittedly, statements in Bennett Bear Creek could cause confusion regarding the applicable test for determining public utility status.  In Bennett Bear Creek, the Colorado Supreme Court described that portion of Matthews v. Tri‑County Water Conservancy District, 200 Colo. 202, 613 P.2d 889 (1980), which explained the test used in Matthews for deter-mining public utility status. 928 P.2d at 1265.
  However, this explanation was not part of a discussion determining whether or not the Denver Board of Water Commissioners was a public utility because the issue of public utility status was not before the Court.  Id. at 1258, n.1 (rate-setting powers of local govern-ment water suppliers was the issue before the Court).  Thus, the Colorado Supreme Court’s reliance on Matthews in Bennett Bear Creek does not constitute a rejection of the test adopted in Denver Water Board.  The statute‑based test enunciated in Denver 

e. Water Board, and not the “holding out” test mentioned in Bennett Bear Creek, is the current law of this state.

f. Footnote 16 to Bennett Bear Creek, 928 P.2d at 1265, which pertains to the previously quoted sentence describing the test delineated in Matthews, reinforces the con-clusion that the test for public utility status is that set forth in Denver Water Board.  By footnote 16, the Colorado Supreme Court, in effect, recognizes that the Matthews test (holding oneself out to serve indiscriminately all of the pub-lic) is no longer the applicable test for determining public utility status.  Specifically, the Court points out that the Denver Board of Water Commissioners is a public utility even though it “has NOT held itself out as serving, or ready to serve, exclusively, all of the public.”  Bennett Bear Creek, 928 P.2d at 1265, n.16 (citing Denver Water Board, 718 P.2d at 239) (emphasis added).

g. The above discussion demonstrates that the “holding out” test is no longer applicable for determining pub-lic utility status.  Oneal is serving the public through its 169 taps spread among 157 domestic and commercial customers.  Thus, by application of the statutory test for public utility status, § 40‑1‑103, C.R.S., Oneal is a public utility subject to Commission jurisdiction even if Oneal does not advertise and does not presently desire to hook‑up additional customers.  

h. This conclusion does not reflect an expan-sion of the Commission's jurisdictional reach.  Rather, the Com-mission is applying the existing language of § 40-1-103, C.R.S., along with the interpretational guidance of Denver Water Board.  As provided in § 40-1-103(1)(a), C.R.S., "operating for the pur-pose of supplying the public" does not necessarily require or even implicate the elements of a "holding out" test.  It is clear that the current statutory framework is not merely the common law "holding out" test.  This Decision, therefore, grants a CPCN to Oneal.

i. Moreover, even applying the test advocated by Oneal, Oneal is a “public utility” subject to Commission regulation.  Specifically, Oneal has offered to serve all domestic and commercial customers in its serving area to the extent of its capacity.

2. Need for Use and Customer Number Limitations:

j. Oneal’s alternative argument on exceptions asks the Commission to restrict its CPCN to domestic and commer-cial uses only and to limit its authority to 169 taps.

k. There is no dispute that Oneal’s CPCN only authorizes it to provide water for domestic and commercial uses.  The Commission will accomplish this clarification by restricting Oneal’s CPCN to the provision of water for domestic and commer-cial users.  Oneal shall not be required to provide water serv-ice for agricultural or industrial uses.

l. The factual findings set forth in Decision No. R99-544 support the ALJ’s recommendation that the Commission decline to limit Oneal’s CPCN to 169 taps.  A legitimate concern would exist that Oneal could decline to continue to provide service to an existing customer for the purpose of hooking‑up a new customer who has, for example, developed one of the pres-ently vacant lots within Oneal’s service territory.  Further-more, the situation in the instant matter is not comparable to that involving Widefield Homes Water Company (Decision Nos. 59264, 79522, and C83-1254).  Contrary to Oneal’s desire to arbitrarily limit the number of customers it is required to serve so that it is insulated from future growth, Widefield Homes Water Company sought a tap specific CPCN reflective of the growth it reasonably expected at the time of the request.  The Commission will, therefore, deny Oneal’s exceptions requesting a tap specific CPCN and will not award it a CPCN which could, by its terms, permit discriminatory treatment between persons with taps located within Oneal’s service territory.

m. Even though the Commission will not limit Oneal’s CPCN to 169 taps, the Commission is sensitive to Oneal’s circumstances and potential inability to meet the needs of addi-tional customers.  Should the need arise in the future, the Commission can impose conditions, such as moratoriums on new taps, in light of evidence supporting such a condition and a demonstration by Oneal that it had diligently attempted to fulfill the request for service.  The evidence in the instant record does not support the imposition of such conditions at this time.

II. ORDER

A. The Commission Orders That:

10. The exceptions to Decision No. R99-544 filed by Octal Resources, Inc., doing business as Oneal Water Works Inc., are denied with clarification regarding the types of customers who may be served.

11. Octal Resources, Inc., doing business as Oneal Water Works Inc., is granted a certificate of public convenience and necessity to provide water service for domestic and commer-cial uses in that part of Pueblo County, Colorado described as follows:

Commencing at the northwest corner of 29½ Lane and Colorado Highway 96, thence south on 29½ Lane to its intersection with 84 Road‑Clair Road, thence east along Clair Road to its intersection with 31st Lane‑ Baxter Road, thence north along 31st Lane‑Baxter Road to a point 1,300 feet south of the intersection of 31st Lane‑Baxter Road and Colorado Highway 96, thence east along an imaginary line for 850 feet to a point, thence north from that point (just past the well) 600 feet to a point, thence east to a point 150 feet east of 32¾ Lane, thence north to a point on the southern right‑of‑way of Colorado Highway 96, thence west to the point of beginning.

12. The request of Octal Resources, Inc., doing busi-ness as Oneal Water Works Inc., for a declaratory order per-mitting its certificate of public convenience and necessity to be limited to a certain number of taps as opposed to a geo-graphic area or territory is denied.

13. The 20-day period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commis-sion mails or serves this Decision.

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
August 18, 1999.
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III.
Chairman RAYMOND L. GIFFORD SPECIALLY CONCURRING:
B. I concur that Octal Resources, Inc., doing business as Oneal Water Works (“Oneal”), is a public utility subject to the Commission’s jurisdiction.  I write separately to clarify my own position about the scope of Commission jurisdiction. 
   

The Colorado Supreme Court has given the Commission wide latitude in defining the scope of its jurisdiction.  See Board of County Commissioners v. Denver Board of Water Commis-sioners, 718 P.2d 235, 243-44 (Colo. 1986) (“Denver Water 

Board”).  Denver Water Board, 718 P.2d at 243-44, explains that the Colorado constitution and the Commission's organic statute displaced the earlier common law "holding out" test of Englewood v. City and County of Denver, 123 Colo. 290 P.2d 667 (1951).

C. Denver Water Board did not, however, replace the com-mon law holding out test with any identifiable legal criteria.  Rather, the Commission is instructed to rely on the definition of “public utility” found at § 40-1-103(1)(a), C.R.S., as the standard for determining the scope of the Commission’s jurisdic-tion.

D. Recent Commission decisions have relied on Denver Water Board for the proposition that it expanded Commission jurisdiction beyond the former “holding out” test bounds.  See Decision No. C98-1259 (re 5005 Properties, Inc., in Docket No. 98C-059G); Decision Nos. C98-687 and C98-1084 (re Trigen-Nations Energy Company, L.L.P., in Docket No. 97F-241G).  To uncharitably summarize the current Commission standard, it is:  “if it looks like a utility, or does something utility-like; then there is Commission jurisdiction.”

E. I do not think that such an expansive view of Commis-sion jurisdiction is warranted.  Indeed, § 40-1-103(1)(a), C.R.S., contains an important qualification before an entity is a “public utility” subject to Commission jurisdiction; namely a public utility must operate “for the purpose of supplying the public...”.

F. If this criteria sounds suspiciously familiar, it is because it is.  The “holding out” test summarized in Englewood requires an entity to:  “be impressed with a public interest and those engaged in the conduct thereof must hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity.”  Id. At 300, 229 P.2d at 673.  Section 40-1-103(1)(a), C.R.S.,  did not so much replace the common law “holding out” test, then.  Rather, § 40-1-103(1)(a), C.R.S., incorporated the common law “holding out” test, making it integral to the Commission’s determination of its administrative jurisdiction.  Current Commission jurisdic-tional analysis ignores this “holding out” requirement.  

G. I would explicitly announce, therefore, that § 40-1-103(1)(a), C.R.S., requires a common law “holding out” analysis.

H. In my view, Denver Water Board should be read not so much as a revolution in Commission jurisdictional analysis, but as a redirection in Commission attention to the source of its authority—not the common law, but the constitution and the organic statutes.  The recently decided case of Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996) supports this view of Denver Water Board.  Further Bennett Bear Creek points back to the vitality of a statutory test that looks very similar to the holding out test.  The Court in Bennet Bear Creek states:

 
In Mathews v. Tri-County Water Conservancy Dis-trict, 200 Colo. 202, 206-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of [Commission] regulated status in this state as the extent to which a business impressed with a public interest holds itself out as serving, or ready to serve, indiscriminately, all of the public in a serv-ice area.

Bennett Bear Creek, 928 P.2d at 1265.  From Bennett Bear Creek, I conclude that the current statutory test is nothing more than the old common law “holding out” test.

I. Sole reliance on the “holding out” test would avoid some of the problems brought about by jurisdictional overreach-ing.  In addition, by announcing a jurisdictional standard, entities could conform their conduct to come within or avoid Commission jurisdiction, as is their wont.

J. This extended discussion does little for Oneal’s attempt to avoid being deemed a public utility.  The record before the Commission confirms that Oneal does hold itself out to serve the public.  Oneal presented no evidence of customers within its service territory that it did not serve, or was not prepared to serve.  Because Oneal has held itself out as a public utility, I would find it subject to Commission jurisdic-tion as a “public utility.”
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� The City of Englewood test provides “that to fall into the class of a public utility, a business or enterprise must be impressed with a public interest and that those engaged in the conduct thereof must hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity.  The nature of the service must be such that all members of the public have an enforceable right to demand it.”  123 Colo. at 300, 229 P.2d at 672-73.


� Section 40-1-103(1)(a), C.R.S., is part of the Commission’s organic statutes and provides in pertinent part:


The term “public utility”, when used in articles 1 to 7 of this title, includes every . . . pipeline corporation, . . . water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical or public uses . . . and each of the preceding is hereby declared to be a public utility subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.


Section 40-1-103(1)(a), C.R.S. (emphasis supplied).


� In Bennett Bear Creek, the Colorado Supreme Court wrote:  “In Matthews v. Tri�County Water Conservancy District, 200 Colo. 202, 206-07, 613 P.2d 889, 892-93 (1980), we delineated the defining characteristic of [Commission] regulated status in this state as the extent to which a business impressed with the public interest holds itself out as serving, or ready to serve, indiscriminately, all of the public in a service area.”


� Oneal misreads the Colorado Supreme Court’s reference to “Tri�Counties” in footnote 16 of Bennett Bear Creek.  “Tri�Counties” is a reference to Denver Water Board and not Matthews.  Bennett Bear Creek, 928 P.2d at 1261.


� Oneal stipulated to being a public utility in Docket No. 97C-325W.  Such a stipulation by the same company in the very proceeding that occasioned this docket is dispositive of Oneal’s status as a jurisdictional utility.  Because Oneal reversed course and now disputes the Commission’s jurisdiction, the holding out test should be applied.
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