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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission to consider adoption of rules regarding the quality of service and facilities to be provided by incumbent local exchange carriers (“ILEC”), as defined in Rule 2.10, 4 CCR 723-39,
 to competing telecommunications providers, as defined in Rule 2.25, 4 CCR 723-39
 (or competing local exchange carriers (“CLEC”)).  We initiated this docket by issuing a Notice of Proposed Rulemaking on April 10, 1997.  See Decision No. C97-365 (Mailed Date of April 10, 1997).  That Notice explained that we decided to initiate this rulemaking matter as a result of certain arbitration proceedings conducted by the Commission pursuant to 47 U.S.C. § 252.
  Specifically, we concluded, in the arbitration cases, that the Commission should establish by rule uniform quality of service standards relating to the provision of service to competing providers by ILECs, and applicable bill credits for violations of those standards by an ILEC.  In accordance with the Notice of Proposed Rulemaking, interested parties filed written comments on the proposed rules attached to Decision No. C97-365, and, on July 30-31, 1997, we conducted hearings at which the parties appeared and submitted oral comment on the original proposals.

2. We made significant modifications to the proposed rules in response to the oral and written comments by the parties.  In order to allow comment on the modified proposed rules, we issued the Supplemental Notice of Proposed Rulemaking.  See Decision No. C97-1412 (Mailed Date of December 30, 1997).  Pursuant to the Supplemental Notice, we conducted a hearing on February 19, 1998 for the purpose of receiving comment on the modified proposals.

3. On June 8, 1998, U S WEST Communications, Inc. (“USWC”) filed its Motion to Reopen Record or to Renotice Proposed Rulemaking.  The motion stated that USWC and competing telecommunications companies who are parties to this case had held discussions directed at reaching agreement on a region-wide set of carrier-to-carrier service quality measurements.  In order to allow the Commission to consider this and other matters discussed in the motion, USWC requested that we issue an additional notice in this case, and conduct additional hearings.  We granted that motion, and, as a result, issued the Second Supplemental Notice of Proposed Rulemaking.  See Decision No. C98-708 (Mailed Date of July 31, 1998).  The hearing dates originally scheduled in the Second Supplemental Notice were modified in the Third Supplemental Notice of Proposed Rulemaking.
  See Decision No. C98-856 (Mailed Date of August 31, 1998).  Pursuant to directives contained in the Second and Third Supplemental Notices, we conducted an additional hearing in this matter on November 20, 1998.

4. In Decision No. C99-311 (Mailed Date of March 26, 1999) we adopted, on a preliminary basis, the Rules Regarding Quality of Telecommunications Services and Facilities Offered by Incumbent Telecommunications Providers to Competing Telecommunications Providers, 4 CCR 723-43.  On April 15, 1999, AT&T Communications of the Mountain States, Inc., Teleport Communications Group, Inc., TCG Colorado and MCI Worldcom, Inc. filed a Request for Rehearing, Reargument, or Reconsideration and on April 20, 1999, USWC filed an Application For Reconsideration, Reargument, or Rehearing of Decision C99-311.  In Decision No. C99-493 (Mailed Date of May 14, 1999) we granted those applications in part, and modified the preliminarily adopted rules accordingly.  Subsequently, We issued a Fourth Supplemental Notice of Proposed Rulemaking to accommodate the requirements of §§ 24-4-103(4)(d), and 40-6-114(3) and to permit further comment.  See Decision No. C99-496 (Mailed Date of May 19, 1999). Pursuant to directives contained in the Fourth Supplemental Notices, we conducted an additional hearing in this matter on July 9, 1999.

5. Throughout this proceeding, a number of interested parties have submitted extensive written and/or oral comments, including: USWC; ACI Corp.; and, jointly, AT&T Communications of the Mountain States, Inc., MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc., Teleport Communications Group and TCG Colorado, ICG Telecom Group, Inc., Sprint Communications Co., LP, and WorldCom, Inc. (these parties are collectively referred to as the “CLECS”).  Now being duly advised in the premises, we adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this order.

B. Discussion

1. Clarification Requests of the Joint Commentors

a. On pages 2 through 5 of their Joint Comments, dated July 2, 1999, the CLECs proposed several minor clarifications to the definitions of statistical terms contained within the rules.  After review of these clarifications, we believe they are appropriate and will adopt.  

b. On pages 5 and 6 of their Joint Comments, the CLECs propose clarifying language for Rule 5.2.1 regarding the "Percentage of Mechanized Orders that Flow Through" statistical reporting category.  Upon review of this proposal, we believe that it appropriately clarifies the intent of this rule and will adopt it.

c. On page 15 of their Joint Comments, the CLECs request that the terms "query notice" and "failed query notice" be included within the definition section of the rules.  As noted in the CLEC comments, we did define these terms in Decision C99-493 but neglected to include them within the definition section of the rules.  We will grant this request and include these terms in the definition section of these rules.

2. Clarification Requests of ACI Corp

d. ACI Corp. (“ACI”) in its comments requested two clarifications of the rules:  (1) to indicate that CLECs providing DSL are entitled to automated access to loop information from the ILEC, and (2) to require ILECs to provide “clean” copper loops.  USWC in its post hearing supplemental comments opposes changes to the rules to address ACI’s concerns, and indicates that there are provisions in its interconnection agreement with ACI to address ACI’s concerns.

e. We will not modify the rules at this time.  If it appears that interconnection agreements do not allow for resolution of the type of concerns ACI has expressed, we may consider expanding the rules in the future.

3. Minimum Standard For Electronic Response To Pre-Order Query Interval

f. In Decision No. C99-493 we revised Rule 6.3 basically accepting the USWC position to allow greater than 10 second response times to CLEC queries, if the corresponding incumbent telecommunications provider’s response time is greater than 10 seconds.
  The Joint Commentors have submitted new information that indicates USWC can respond to itself within 10 seconds for the various types of OSS transactions listed in Rule 5.8.3 with the exception of the feature function availability, facility availability, service availability and rejected query notices categories.

g. We agree with the CLECs that if USWC can provide responses to itself for all retail transaction categories within 10 seconds, USWC should also be able to respond to CLEC queries within 10 seconds.  However, until we have information that demonstrates responses can be provided within 10 seconds for the feature function availability, facility availability, service availability and rejected query notices transaction categories, we will not establish a minimum standard of 10 seconds for these categories.

We will modify Rule 5.8.3 to state that the allowance for greater than 10 seconds only applies to the feature function availability, facility availability, service availability and rejected query notices transaction categories.  Further, when reporting establishes that USWC can provide responses to itself within 10 seconds for each of these four 

transaction categories, the greater than 10 second allowance will no longer apply for that transaction category.

4. Statistical Comparisons with the ILEC POTS/BRI services for the UNE Platform and an Unbundled Loop.

h. On pages 10 through 12 of their Joint Comments, the CLECs again request that a distinct comparison category be set up between the UNE platform and the ILEC POTS/BRI services, rather than aggregating this CLEC service category with POTS/BRI resale service and then comparing it to the ILEC categories as currently required under the rules.  This is the same request as that addressed on pages 6 and 7 of Decision No. C99-493.  At that time, this proposal was rejected because it added reporting categories that appeared to duplicate other categories.  However, that decision left open this issue for reconsideration if the CLECs could provide further justification for this request.

i. In their response, the CLECs argue that further disaggregation would pinpoint whether the UNE platform services were being provided in a comparable time.  Again, we do not find the CLECs argument to be convincing and will maintain the current reporting comparisons for the UNE platform.

j. On page 12 of its Comments, USWC requests a reversal of the modifications to the statistical comparisons of an unbundled loop to retail POTS/BRI service for Rules 5.1.1 through 5.1.3, 5.2.1, 5.2.2 and 5.3.3, as described in Decision No. C99-493.  While this comparison was based on the request of the CLECs, it was specifically noted as an area for possible comment by the parties in Decision No. C99-496.  In this instance, we partially agree with USWC.  Prior to the comments on the Fourth Supplemental Notice, we had no disaggregated reporting for the UNE platform and the unbundled loop.  However, we now have such information to compare the UNE platforms and the unbundled loop to the retail POTS/BRI service.  When only the loop is ordered a comparison to this total retail classification is probably not appropriate as USWC argues.

k. On page 8 of the Post Hearing Comments of the Joint Commentors, the CLECS argue that ILECs in California have agreed to compare retail business services to the unbundled loop.  However, our inspection of the attachment to those comments, the California reporting requirements, indicates that the California comparison appears to focus on retail business service for which a technician dispatch is required by the ILEC.  Because the UNE loop will likely require some technician interaction time in order to transfer it from the ILEC to the CLEC switch, a comparison to a retail installation analog requiring such interaction is more appropriate than a simple comparison to all POTS/BRI installations.  In this instance, we will use all customer transfer orders as currently described in Rule 5.4.1 without the limitation of including only those with number portability, rather than fielded business installations as inferred by the CLECs’ suggestion based on the California requirements.

l. In doing so, we will revise all the rules that appear to be directly applicable to such a comparison, including Rules 5.4.1 and 5.5.1 through 5.5.3.

5. Per Occurrence Credits

m. In its comments USWC continues to dispute various Per Occurrence Credits in the rules.  Regarding the credit for missed appointments for installation of end-user customer specific orders, USWC questions the reasonableness of requiring a credit of the installation charges plus one month of recurring charges.  USWC argues that the Commission has ruled that the proper analogy is the retail Rule, 4 CCR 723-2-24, for this credit,
 and therefore, the bill credits are excessive and beyond those required by Rule 723-2-24.   We are not persuaded by USWC’s argument.  Furthermore, upon review of Rule 723-2-24, we conclude that the bill credit under Rule 10.1.1 also needs to mandate reimbursement by the ILEC for any credit given by CLECs to end-users for alternative service.  We will therefore, modify Rule 10.1.1 to allow CLECs to be reimbursed for any end-user alternative service credits they may incur due to actions of the ILEC.  

n. USWC also notes that the Rule 10.1.2 bill credit amount of $6500 for not meeting the installation interval for a DS3 transport facility is approximately 253% of the nonrecurring charge for a DS3 facility.  USWC then states that the DS3 bill credit amount should be approximately $900 whenever service has not been provided within a month of the installation interval due date, because $900 is comparable to the one month recurring charge for a DS3 facility.

o. The DS3 facility bill credit was not calculated from the lost revenue analyses presented in this docket.  Rather, it was based on the tariffed nonrecurring installation charge and a certain number of months of recurring charges
 for network elements.  Originally, the nonrecurring charge for a DS3 facility was about $522 and the monthly recurring charge was $2500, but these values have been reduced over time through various tariff filings by USWC.  Based on these initial nonrecurring and recurring charges, the bill credit was set at $6500 which was less than any determination of lost revenue presented in this docket.  Taking into account the current USWC comments (i.e. a nonrecurring charge of about $2570 and monthly recurring charge of $900), we now decrease the bill credit amount for a DS3 facility to $4500.

p. Regarding the Rule 10.3 bill credit for missed repair appointments, USWC again argues that the bill credit should either be eliminated, in as much as the retail rules do not require a credit for missed repair appointments, or be reduced because an appointment is considered missed if the technician is more than one hour late.  We are not persuaded by USWC’s arguments and will not modify Rule 10.3 for the reasons stated in Decision No. C99-493.  We also note that a possible infirmity in 4 CCR 723-2 should not limit the scope of this rule.

6. Clarification of Exclusive Monetary Remedies

q. In decision No. C99-493, we modified proposed Rule 10 by deleting the provision that bill credits would “be viewed as being in addition to, and not exclusive of, any other remedy available to a competing telecommunications provider....”  We did so in response to USWC’s suggestion that liquidated damages are intended to be the exclusive monetary remedies for violations of a contract; to the extent the bill credits are intended to be liquidated damages for an ILEC’s violation of an interconnection agreement, the credits should be the exclusive monetary remedy.

r. The Joint Commentors object to this modification of the rules.  We affirm our prior reasoning (Decision No. C99-493, page 20) that allowing a competing provider to seek monetary
 damages in addition to the bill credits which are intended, in part, to be liquidated damages is inconsistent with the concept of liquidated damages.  Since the bill credits are intended to assist competing providers in their dealings with incumbents, we will, however, modify Rule 10 to provide that competing telecommunications providers may elect to pursue other monetary remedies in lieu of the credits provided for in the Rule.

7. Request For Waiver of Reporting Requirements

s. In Decision No. C99-493, we granted a 90-day waiver of Rule 5.1.3 and the 30-day waiver of Rules 5.4.1 and 5.8.6.  In the Fourth Supplemental Notice we invited comment on the necessity and impact of the waivers.  USWC commented that as of July, 1999 USWC was reporting on 22 of the measurements; in October, 1999 USWC plans to report on another 10 of the measurements; and at the earliest, in the first quarter of 2000, USWC planned to report on the remaining 2 measurements:  (1) Average Time to Update Databases and (2) Percentage of Accurate Database Updates.
  Based on USWC’s comments we will rescind the 90-day waiver of Rule 5.1.3 and a 30-day waiver of Rules 5.4.1 and 5.8.6.  We stated in Decision No. C99-311 that data reporting under these rules would not commence until 21 days after the first full calendar month after the effective date of the rules.  We affirm that ruling here.

t. Since the reporting obligation under these rules will most likely commence near the end of 1999, we will grant an extension until May 21, 2000 to report on the two measurements indicated as falling beyond the end of this year: (1) Average Time to Update Databases and (2) Percentage of Accurate Database Updates.

8. Reporting Requirements

USWC continues to raise concerns regarding the requirement to submit reports within 21 days after the end of 

the month.  USWC alleges this it will be unable to comply with this 21 day requirement because of the effort required to compile, validate, and analyze the data to be reported on.  The Joint Commentors attached the California OSS OII Performance Measurements to their Post Hearing Comments.  The 21 day time frame for reporting in Rule 8.1 appears reasonable compared to the 15-day reporting requirement for California ILECs.
  The California reporting process allows the ILEC an additional 30 days from the date of the report to determine the cause of the reported performance for measures showing discrimination.  The 21 day reporting requirement in Rule 8.1 will remain.  However, we believe it reasonable to allow additional time to determine the cause of the reported performance for measures implying that inferior service was provided or that minimum standards were not met. 

u. We modify the Rule 8.1 reporting requirement to allow approximately an additional 30 days from the filed date of the report to determine the cause of the reported performance.

9. Service Level Performance Index

v. The initially proposed rules contained measurements with performance standards and a service level performance index which would compare service performed by the incumbent telecommunications provider for the competing telecommunications provider against the performance standards for several of the measurements.  In Decision No. C99-311, we incorporated statistical testing into the rules and eliminated the minimum performance standards from a majority of the measurements.  We also modified the service level performance index to compare service performed by the incumbent telecommunications provider for the competing telecommunications provider to the service performed by the incumbent telecommunications provider for itself.

w. In the Fourth Supplemental Notice
 we sought comment on the modifications and application of the service level performance index contained in Rule 11.  Both AT&T and USWC raise concerns about the design of the service level performance index.  AT&T recommends modifications to Rule 11.3.3 to clarify how the statistical test will be performed and to eliminate what it believes is a bias in favor of the incumbent telecommunications provider.
  USWC advocates that the service level performance index be modified to be symmetrical, to eliminate what it believes is a bias in favor of the competing telecommunications providers.

x. In its supplemental comments, AT&T recommends going back to a service level performance index similar to the index proposed in the Third Supplemental Notice which compares service performed by the incumbent telecommunications provider for the competing telecommunications provider against performance standards.
  AT&T’s recommendation would require incorporating minimum performance standards; such standards were deleted in the Fourth Supplemental Notice replaced by statistical comparison requirements for measurements.  Otherwise, the service level performance index would be limited to the 3 measurements that have minimum performance standards.

10. Rule 11

We are not inclined to expand on the measurements with minimum performance standards.  We believe statistical comparison is appropriate at this time.  In addition, we conclude that the service level performance index as proposed is not satisfactory.  Therefore, we eliminate all of Rule 11 including the Service Level Performance Index.  We may reevaluate a Service Level Performance Index in the future.

11. Fisher Exact Test

y. In Decision No. C99-496, we invited comment on the application and use of the Fisher Exact Test.  AT&T compares the Fisher Exact Test to the permutation test which is proposed in the rules.
   AT&T recommends that the Fisher Exact Test not be included in the rules.  USWC offered no further comments on the Fisher Exact Test.

z. The Fisher Exact Test will not be added to the rules.

II. ORDER

A. The Commission Orders That:

6. The rules appended to this decision as Attachment A are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

7. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

8. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

9. The twenty-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

10. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATION MEETING
August 18, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI 
________________________________



ROBERT J. HIX
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD 
NOT PARTICIPATING.
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Director
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�  Commission Rules on Interconnection and Unbundling, 4 Code of Colorado Regulations (“CCR”) 723-39.  Rule 2.10 essentially defines an “Incumbent Telecommunications Provider” as a company that provided telephone exchange service in Colorado as of February 8, 1996 (the effective date of the Telecommunications Act of 1996, Pub. L. No. 104-104, codified at 47 U.S.C. §§ 151 et. seq.).


�  Rule 2.25 defines a “telecommunications provider” as any provider of telecommunications exchange service.


�  In the arbitration cases discussed in Decision No. C97-365, we arbitrated a number of disputes, between U S WEST Communications, Inc., and a number of CLECs, relating to interconnection agreements between U S WEST and the competing providers.


�  The Third Supplemental Notice was issued simply for the purpose of changing the scheduled hearing date.  That change was made at the request of some of the CLEC parties in this case.


� See Post-Hearing Comments of US WEST Communications, Inc., dated December 4, 1998, page 6. 


� See Errata Notice To The Joint Comments Of AT&T Communications of the Mountain States, Inc. and MCI WorldCom, Inc, dated July 7, 1999.


� See Decision No. C98-1142, page 18 (footnote 30) and Decision No. C99-493, page 28 (footnote 21).


� Decision NO. C97-1412, pages 18-20.


�  However, allowing a CLEC to seek other types of remedies for violations of the rules, such as an order directing an incumbent to modify its practices or installing new facilities, would not be mutually exclusive to liquidated damages.


� See US WEST’s Comments On Fourth Supplemental Notice of Proposed Rulemaking, pages 8 through 11.


� See Post Hearing Comments Of The Joint Commentors, dated July 22, 1999, Attachment A, page 71.


� The actual requirement will be to provide the analysis which determines the cause of the reported performance within 21 calendar days after the end of the month in which the data was initially reported. 


�  See Decision No. C99-496, page 5.


� See Supplemental Comments of AT&T Communications of the Mountain States, Inc., dated July 8, 1999, pages 6 through 10.


� See US WEST’s Comments on Fourth Supplemental Notice of Proposed Rulemaking, dated July 7, 1999, pages 7 through 8; and US WEST’s Post Hearing Supplemental Comments, dated July 22, 1999, pages 2 through 4.


� See Supplemental Comments of AT&T Communications of the Mountain States,Inc., dated July 8, 1999, pages 5 and 6. 


� Measurements with minimum performance standards include:  Specific Requirements For Order Completion Intervals (Rule 6.1), Specific Requirements For Trouble Report Repair Intervals (Rule 6.2), and Specific Requirements For Electronic Response To Pre-order Query Interval (Rule 6.3).


� See Supplemental Comments Of AT&T Communications of the Mountain States, Inc.
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