Decision No. C99-1101

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-168EG

MARLENE NORMAN,


Complainant,

v.

PUBLIC SERVICE COMPANY OF COLORADO,


Respondent.

Decision On Exceptions
Mailed Date:  October 14, 1999

Adopted Date:  October 8, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission to con-sider exceptions to Decision No. R99-896 filed by Marlene Norman (“Complainant”) and by Public Service Company of Colorado (“PSCO”).  Neither party responded to the exceptions of the other. 

2. On April 14, 1999, the Complainant filed a com-plaint against PSCO because PSCO discontinued her utility serv-ice for non-payment.  A hearing was held on August 5, 1999.  On August 20, 1999, the Administrative Law Judge (“ALJ”) issued his Recommended Decision, Decision No. R99-168EG, granting the com-plaint, in part.  PSCO timely filed exceptions to the Recom-mended Decision accepting the decision as to the facts, but arguing that the ALJ exceeded his jurisdiction by creating a policy for future application.  The Complainant filed exceptions 11 days out of time, with no prior request for an extension.  

3. Now being duly advised, we will grant the excep-tions of PSCO to the extent that the Recommended Decision can be read as creating any policy or precedent extending beyond this case.  The Complainant’s exceptions will be denied as untimely filed.  

B. Discussion 

1. When this matter was filed, the Complainant lived in Aurora, Colorado, and received gas and electric service from PSCO.  Before moving into the Aurora residence in 1998, she lived outside Colorado for approximately three years.  Before leaving Colorado she had been an intermittent PSCO gas and elec-tric customer since the 1980s.  Throughout her time with PSCO, the Complainant’s payment history was spotty.

2. Soon after October, 1998, the Complainant fell behind in her payments to PSCO.  Although they tried, the par-ties were unable to work out a payment plan. On February 22, 1999, she received a PSCO bill for $1,060.99, composed of $206.18 + $49.79 in current charges and two transfers totaling $805.02 dating from the 1980s and early 1990s.  Around this same time she also received a Notice of  Discontinuance dated February 26, 1999, showing an arrearage of $206.18, for service from October 19, 1998 through January 8, 1999.  Service was disconnected based upon the February 26, 1999, notice.  Notwith-standing the disconnection, PSCO issued a second Notice of Dis-continuance on April 27, 1999, showing arrearages of $1,060.99.  

3. The ALJ found that the discontinuance based upon the recent charges was proper, and we agree.  He also found that the threatened discontinuance for the arrearages older than three years was improper.  See Denver Welfare Rights Organiza-tion v. Public Utilities Commission, 190 Colo. 329, 547 P.2d 239 (1976).  Given the facts of this case, we agree.

4. However, after finding that the second discon-tinuance was improper, the ALJ wrote in paragraph J:

[A]s a general rule, the ALJ establishes a practice based on the three-year statute of limitations sug-gested by the Complainant.  Any amount greater than three years old, that is allegedly due from a pre-viously unpaid bill, not based on continuous service for a continuous account at a continuous address, can-not be the basis for a discontinuance notice and sub-sequent termination of service.  Thus since Norman had greater than a three-year break in service prior to instituting service in July 30, 1998, Public Service shall not discontinue service for any amount allegedly due for services rendered prior to June 30, 1998.

Recommended Decision No. R99-896 at 11. PSCO accepts the find-ings and conclusions of the ALJ within the context of this case, but argues that the above paragraph constitutes de facto rule-making by the ALJ.  To the extent Paragraph J purports to be or could be construed as a rule of general application to be used in future cases, we will grant the exceptions of PSCO.  Notwith-standing our disapproval of Paragraph J, we are accepting the ALJ’s rationale relative to this case, and affirm that PSCO may not discontinue the Complainant’s service, now or later, for amounts due for services rendered prior to June 30, 1998.  

5. The Recommended Decision of the ALJ was mailed on August 20, 1999.  Notice was provided in the ordering paragraphs that exceptions had to be filed within 20 days of service.  “Service by mail is complete upon mailing.”  Colo. R. Civ. P. 5(b).  The Complainant filed her exceptions 26 days after serv-ice.  Because they were not timely filed, the exceptions of the Complainant will not be accepted or considered.  She still, of course, retains her rights under § 40-6-114, C.R.S., regarding petitions for reconsideration, reargument, or rehearing.  

II. ORDER

C. The Commission Orders That:

1. The exceptions to Decision No. R99-896 filed by Public Service Company of Colorado are granted consistent with the above discussion. 

2. The exceptions to Decision No. R99-896 filed by Marlene Norman are dismissed. 

3. Marlene Norman’s request for an extension of time for a court reporter to prepare a transcript is denied as moot. 

4. Marlene Norman’s request for an extension of time to seek legal representation is denied as moot.  

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day follow-ing the Mailed Date of this Decision.
6. This Decision is effective on its Mailed Date.
D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING October 8, 
 
1999.
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____________________

Bruce N. Smith

Director
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