Decision No. C99-1052

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-377EG
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR COMMISSION AUTHORIZATION FOR NEW CENTURY ENERGIES, INC. TO MERGE WITH NORTHERN STATES POWER COMPANY; FOR EXTENSION OF THE CURRENT REGULATORY PLAN WHICH INCLUDES AN EARNINGS SHARING MECHANISM; AND FOR SUCH OTHER RELIEF AS MAY BE APPROPRIATE OR NECESSARY.
Order (1) Granting, In Part, and 
Denying, In Part, Public Service‘s Motion
to Define Scope of Proceeding, 
(2) Granting Motion Requesting Approval 
of Procedural Schedule, and 
(3) Establishing Procedures
Mailed Date:   September 29, 1999

Adopted Date:  September 22, 1999
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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (the "Commission") following the prehearing conference conducted on September 17, 1999.  At the prehearing conference, the Commission considered (1) the motion filed by Public Service Company of Colorado ("Public Service") to define the scope of this merger proceeding, (2) Public Service’s motion requesting approval of its proposed procedural schedule, and (3) other procedural issues.

2. Now being duly advised in the premises, the Commission discusses the scope of its public interest inquiry into the proposed merger of New Century Energies, Inc. ("NCE"), and Northern States Power Company ("NSP") and establishes the procedures for this docket.

B. Scope of Merger Review

3. On September 7, 1999, Public Service filed a motion to define the scope of the Commission’s review of its application for authorization of the NCE-NSP merger.  Issues discussed in certain of the petitions to intervene prompted the motion.

4. Public Service contends that the interventions filed by Colorado Independent Energy Association ("CIEA") and the Office of Energy Management and Conservation ("OEMC") seek to introduce issues that are not relevant and that are being or will be considered by the Commission in other dockets.  By the motion, Public Service seeks a Commission determination that issues of integrated resource planning, resource acquisition, demand side management, wholesale markets and divestiture of its existing generation assets are beyond the scope of the Commission’s public interest inquiry.

5. CIEA, the Land and Water Fund of the Rockies, Colorado Office of Consumer Counsel ("OCC"), OEMC, Staff of the Public Utilities Commission ("Staff") filed responses to Public Service’s motion.  The responses either address Public Service’s substantive argument or argue that the motion to define scope is premature.

6. The scope of the Commission’s review in a merger proceeding is set forth in the Public Utilities Law at § 40‑5‑105, C.R.S.:

Certificate or assets may be sold, assigned, or leased.  The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as other property other than in the normal course of business but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe.

7. This standard is reiterated in Rule 55c(12) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, where the Commission has placed the burden on the merger applicant "to show that the transfer is not contrary to the public interest."

8. The public interest standard arrogates significant latitude to the Commission in its review of merger applications.  The Commission reviews the instant application to determine whether the merger as proposed is in the public interest, or whether conditions should be imposed in order for the merger to be in the public interest.  See generally, Mountain States Tel. and Tel. Co. v. Public Utilities Comm’n, 763 P.2d 1020 (Colo. 1988).  In performing this review without any Commission rules setting forth standards, the Commission considers all issues germane to the public interest impacts of the proposed merger.  Though the standard appears broad, it is not wholly without limits.  Properly interpreted, public interest has a common law meaning.  The meaning boils down to an economic concept:  public interest means consumer and producer welfare maximization.  Therefore, consumer and producer welfare maximization and attendant issues, limits what this docket is about

9. Thus, it is Public Service's burden to prove that the proposed merger results in consumer and producer welfare maximization.  Those opposing or wishing to alter the merger as proposed must likewise show that the merger would not result in welfare maximization, that proposed alternatives would result in welfare maximization .

10. For example, issues related to specific resource acquisition needs (type and size of resource) or suggested modifications to the Commission’s Electric Integrated Resource Planning Rules, 4 CCR 723-21, would not be addressed in this docket.  Similarly, the Commission will not believe it should resolve disputes between Public Service and prospective generation capacity suppliers in this docket.  These issues are better addressed in other dockets.

11. On the other hand, issues concerning the process of resource acquisition and market power might be germane to this merger proceeding, insofar as the issues relate to welfare maximization and will be affected by the merger.  Indeed, the relevance of a given issue to this proceeding is defined by that standard--is consumer and producer welfare affected by the merger? .

12. Turning to specific areas where Public Service requests guidance, the Commission notes that its review of the proposed NCE-NSP merger may reasonably extend beyond issues explicitly identified in Public Service’s application consistent with the above standard.  

13. In sum, the Commission will review those aspects of the proposed NCE-NSP merger necessary to determine whether the proposed merger is in the public interest. No limits to the scope of a settlement of disputed issues are imposed by this Order.

14. Should a party believe that another party has pre-filed testimony which is beyond the scope of the Commission’s review of the NCE-NSP merger, that party should timely file a motion to strike such testimony.  Any motion to strike must be filed no later than the deadline for the filing of pre-hearing motions.

C. Procedural Dates

15. On September 16, 1999, Public Service filed a motion setting forth a proposed procedural schedule for this docket.  The following parties either have no objection to or concur in the proposed schedule:  Staff, OCC, Arkansas River Power Authority, Catholic Charities of the Archdiocese of Denver, CF&I Steel, L.P., doing business as Rocky Mountain Steel Mills, City and County of Denver, Colorado Association of Municipal Utilities, Colorado Business Alliance for Cooperative Utility Practices, Colorado Energy Assistance Foundation, CIEA, Colorado Industrial Energy Consumers, Colorado Interstate Gas Company, Colorado Springs Utilities, Cyprus Climax Metals Company, Johns Manville Corporation, North American Power Group, Ltd., and OEMC.  The Colorado Solar Energy Industries Association filed a written response on September 16, 1999 stating no objection to Public Service’s proposed schedule.

16. The Commission finds that schedule proposed in Public service’s motion is reasonable and should be adopted.  As a result of comments and suggestions made during the course of the September 17, 1999 prehearing conference, the Commission has added specificity to certain of the proposals.

17. The schedule for the pre-filing of testimony and exhibits supporting such testimony and for the hearing in this matter shall be:

Answer Testimony Due
December 1, 1999

Cross-Answer & Rebuttal Testimony Due

January 12, 2000

Pre-hearing Motions Due
January 21, 2000

Estimates of Cross-Examination Due

January 21, 2000

Second Prehearing Conference
January 28, 2000


9:00 a.m.

Hearings
January 31 -– February 11, 2000,


8:30 a.m.


18. The Commission will conduct a public testimony hearing between 4:00 and 6:00 p.m. on January 31, 2000.  The 

public testimony hearing shall be conducted in a Commission hearing room at 1580 Logan Street, Office Level 2, Denver, Colorado.  This hearing will provide an opportunity for the public to comment on the issues in this docket.  The public testimony hearing will be an on-the-record proceeding with sworn testimony and an opportunity for the parties to cross-examine testifying witnesses.

D. Discovery

19. Each party filing testimony shall make available to all other parties all workpapers supporting that testimony.  The workpapers shall be available upon the filing of that testimony with the Commission.

20. Written discovery relating to Public Service’s direct testimony and exhibits shall be served no later than December 1, 1999.  Such discovery shall be responded to within ten (10) calendar days of receipt.  A diskette shall be provided with the discovery.

21. Written discovery relating to answer testimony and exhibits shall be served no later than January 12, 2000.  Such discovery shall be responded to within ten (10) calendar days of receipt.  A diskette shall be provided with the discovery.

22. Written discovery relating to cross-answer and rebuttal testimony, as well as to any other outstanding issues, shall be served no later than January 31, 2000.  Such discovery shall be responded to within seven (7) calendar days of receipt.  A diskette will be provided with the discovery.

23. Discovery objections pertaining to direct, answer, cross-answer or rebuttal testimony shall be filed within five (5) calendar days of receipt of requests.  As such, Rule 77(b)(3) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, shall be waived.

24. To the extent Staff conducts written discovery, it shall comply with the discovery rules and requirements applicable to other parties.  However, audit requests from Staff, pursuant to §§ 40‑3‑110 and 40‑6‑105, C.R.S., directed to Public Service shall be answered by Public service within seven (7) calendar days of service.

25. If the applicable due date for a discovery response or objection falls on a Saturday, Sunday or legal holiday, the due date is extended to include the next day which is not a Saturday, Sunday, or legal holiday.

26. Depositions may be taken up to January 24, 2000.

27. No discovery requests or responses shall be filed with the Commission or served upon the Commission's designated advisory staff.

28. All discovery disputes shall be referred to an administrative law judge of the Commission.

E. Second Prehearing Conference

29. To prepare for the prehearing conference set for January 28, 2000, the parties will distribute a joint proposed order of witnesses and a master exhibit list identifying all pre-marked exhibits.  Pre-filed testimony and its related exhibits shall be designated by letters of the alphabet.  Exhibits introduced during the course of oral testimony shall be designated by numbers.

30. At the second prehearing conference, the parties also should be prepared to discuss stipulations, to identify any witness who will adopt and present the pre-filed testimony of another person and the testimony to be adopted, and to notice an intent to challenge the admissibility of any pre-filed testimony or exhibits.

F. Other Matters

31. The deadline for the filing of pre-hearing motions applies to all such motions.  Thus, any motion to strike the pre-filed testimony of a witness shall be made no later than January 21, 2000.

32. Similarly, any changes to pre-filed testimony or exhibits shall be filed with the Commission and served on all parties no later than January 21, 2000.  No changes may be made at a later date absent extraordinary circumstances.

G. Service

33. The service list for this docket is an appendix to this Order.

34. Within 15 days of the Mailed Date of this Order, each party shall notify all other parties of the method it wishes to receive, and likewise to deliver, testimony and exhibits.

35. All other filings should be served via U.S. Mail.

II. ORDER

A. The Commission Orders That:

36. The motion to define scope filed by Public Service Company of Colorado is granted, in part, and denied, in part, consistent with the above discussion.

37. The motion to approve proposed procedural schedule filed by Public Service Company of Colorado is granted consistent with the above discussion and the subsequent ordering paragraphs.

38. The procedural requirements discussed above are adopted as the requirements for the present proceeding.

39. The hearing in this docket shall commence as follows:

DATE:
January 31, 2000

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room

Office Level 2

Logan Tower

1580 Logan Street

Denver, Colorado

Hearings shall continue as necessary for approximately nine days.

40. A public testimony hearing in this docket shall be conducted as follows:

DATE:
January 31, 2000

TIME:
4:00 p.m. -- 6:00 p.m.

PLACE:
Commission Hearing Room

Office Level 2

Logan Tower

1580 Logan Street

Denver, Colorado

41. A second prehearing conference in this docket is set as follows:

DATE:
January 28, 2000

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

Office Level 2

Logan Tower

1580 Logan Street

Denver, Colorado

42. The final day for the filing of pre-hearing motions is January 21, 2000.

43. The service list for this docket is Appendix A to this Order.

44. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ PREHEARING CONFERENCE
September 17, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD 
________________________________



VINCENT MAJKOWSKI
________________________________



ROBERT J. HIX
________________________________

Commissioners
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____________________

Bruce N. Smith

Director
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� The cross-answer testimony may only respond to other answer testimony.


� If possible, the cross-examination estimates should be set forth in a single consolidated matrix reflecting the per-witness length of each party’s estimated cross-examination as well as the estimated total cross-examination time for each witness and for the entire hearing.


� The parties should be prepared to schedule extended hearing days if necessary.
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