Decision No. C99-1048

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99K-335T

DOCKET NO. 99F-023T,

EL PASO COUNTY TELEPHONE COMPANY,


COMPLAINANT,
v.

VOICE NETWORKS, INC.,


RESPONDENT.



DOCKET nO. 99F-221T,

VOICE NETWORKS, INC.,


COMPLAINANT,

v.

U S WEST COMMUNICATIONS, INC.,


RESPONDENT.

Order Granting Emergency Motion For
Review Of ALJ Rulings On Protective Order

Mailed Date:   September 23, 1999

Adopted Date:  September 22, 1999

I. BY THE COMMISSION

Statement
1. This matter comes before the Commission for consideration of the Emergency Motion for Commission Review of ALJ Rulings on Protective Order filed by Complainant El Paso Telephone Company on September 14, 1999.  Respondent Voice Networks, Inc., (“VNI”) has filed its response opposing El Paso’s motion.  Now being duly advised, we will grant the emergency motion consistent with the discussion below.

2. The motion requests a Commission declaration that the Administrative Law Judge (“ALJ”) presiding over this case has misapplied the Commission’s confidentiality Rule 3.7, 4 CCR 723-16, to prevent general counsel for El Paso from reviewing confidential information from VNI.  Rule 3.7 prohibits disclosure of confidential information to an “officer, director, or employee concerned with marketing or strategic planning of competitive products and services....”  El Paso argues that the provisions of the rule allow for counsel for a party to review confidential information, even if that counsel is an officer or director of a party and is involved in marketing or strategic planning of competitive services.  We disagree with this contention.  Rule 3.7 is clear that officers or directors of a party who are involved in marketing or strategic planning of competitive services cannot review confidential information of an adverse party.

3. In the alternative, El Paso requests that the rule be waived to permit its general counsel to review confidential information in this case.  The motion points out that El Paso is a small company with few decision-makers.  As such, El Paso asserts that absent a waiver of the rule “key policy decisions” about this litigation will be made by outside counsel with no input from the client.

4. We agree that some representative from El Paso with decision-making authority about the litigation (e.g. an officer or director from the Company) must be permitted to review confidential information produced in this proceeding.  It would be improper to require the decision-makers at El Paso to make less than fully-informed decisions about this matter.  Additionally, it would be improper to require important decisions regarding the litigation to be made by outside counsel with no input from the client in this case.

5. Therefore, Rule 3.7 will be waived as requested by El Paso.  The ALJ is directed to permit one person from El Paso with decision-making authority to review confidential information produced in this case.  The ALJ shall decide upon that person after considering comment from the parties.  If appropriate, the ALJ may order additional protective provisions to minimize the effect of the present waiver upon VNI.

II. ORDER

A. The Commission Orders That:

6. The Emergency Motion for Commission Review of ALJ Rulings on Protective Order filed by Complainant El Paso Telephone Company on September 14, 1999 is granted consistent with the above discussion.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
September 22, 1999.
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