Decision No. C99-1038

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99D-160CP

IN THE MATTER OF THE PETITION OF DENVER SHUTTLE, LLC, d/b/a DENVER AIRPORT SHUTTLE &/OR SUPER SHUTTLE DENVER, ET AL., 7500 EAST 41st AVENUE, DENVER, CO 80216, FOR A DECLARATORY ORDER TO RESOLVE THE MEANING OF “CITY AND COUNTY OF DENVER” IN PARAGRAPHS II.E., III.C. AND V. OF CERTIFICATE NO. 2778&I

DECISION ON PETITION FOR DECLARATORY ORDER

Mailed Date:  September 23, 1999

Adopted Date:  September 22, 1999
I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of the Petition for Declaratory Order filed by Denver Shuttle, LLC, doing business as Denver Airport Shuttle &/Or Super Shuttle Denver, Et Al. (“Denver Shuttle”).  Denver Shuttle asks us to construe the term “City and County of Denver” within the context of Certificate of Public Convenience and Necessity PUC No. 82 (“PUC No. 82”) as merged into Certificate of Public Convenience and Necessity PUC No. 2778&I (“PUC No. 2778&I”) to include Denver International Airport (“DIA”).  

2. When PUC No. 82 was issued, it included the term “City and County of Denver.”  At that time, the City and County of Denver did not include the land upon which DIA was later built.  PUC No. 2778&I, while issued later than PUC No. 82, also included the term “City and County of Denver” when it did not include the DIA land.  However, the boundaries of PUC No. 2778&I, in addition to numerous other authorities, were extended to include DIA in consolidated Docket No. 92M-303CP, specifically 92A-535CP.  Extensions were made only upon petition, and no petition has ever been filed to extend the boundaries of PUC No. 82 to include DIA.  

3. Docket Nos. 95A-118CP through 128CP considered the transfer of numerous authorities, including PUC No. 2778&I and PUC No. 82 to Denver Shuttle.   The transfers were granted, but in the course of the proceedings, that portion of PUC No. 82 allowing call-and-demand limousine, charter, and taxi services “between all points within the City and County of Denver” was merged into PUC No. 2778&I, paragraphs II.E., III.C., and V.  On May 29, 1997, the final order in Docket No. 95A-118CP, Decision No. C97-567, issued and ordered Denver Shuttle to file a petition for a declaratory order to resolve the meaning of “the City and County of Denver” as it related to paragraphs II.E., III.C., and V. from PUC No. 82. Denver Shuttle filed this action asking that we construe the subject provisions to include DIA.  

4. Now, being fully advised, we will reaffirm previous constructions of the term “City and County of Denver”. 

B. Discussion

1. Denver Shuttle argues that because PUC No. 82 allowed service to and from Stapleton International Airport when it was the primary Denver airport, it should now include DIA as the primary Denver airport.  Denver Shuttle admits that there is no case law supporting its position.  Indeed, there are PUC decisions contrary to their position, e.g., Decision No. 7980 (March 21, 1972).  Denver Shuttle asks the Commission to adopt a “common sense interpretation ... rather than the strictly legal precedent...”

2. Our precedents are clear:  the area encompassed by a certificate does not grow by virtue of an annexation by a municipality.  Decision No. 7980 (March 21, 1972); accord D & G Sanitation, Inc. v. Public Utilities Commission, 185 Colo. 386, 525 P.2d 455 (1974).  Allowing the authority to grow by action of the municipality has been characterized as “an unlawful delegation of power....”  Decision No. 7980 at 5 (March 21, 1972).  We have also found that, “the result would be that a city, by the act of annexation, would, in effect, be able to regulate the service area of an authority.”  Id.  

3. While Denver Shuttle argues for a “common sense” approach, common sense contravenes Denver Shuttle’s position.  For over two decades the Commission has interpreted the “City and County of Denver” to mean only the area included at the time of the issuance of the certificate.  This interpretation was reaffirmed when we created consolidated Docket No. 92M-303CP for the purpose of extending those certificates including Stapleton but not DIA.  Every carrier wanting to extend their authority to DIA had to petition to do so.  To change our interpretation now, without any legal basis or notice, would not be common sense. 

II. ORDER

C. The Commission Orders That:

1. The term “City and County of Denver” included in the present PUC No. 2778&I and arising from PUC No. 82 does not include Denver International Airport.

2. This Order is effective on its Mailed Date.  

D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING September 22, 
 
1999.
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Bruce N. Smith
Director
III. COMMISSIONER VINCENT MAJKOWSKI DISSENTING

I respectfully dissent from the majority decision.  For the reasons stated in the Position Statement filed by Denver Shuttle, LLC, doing business as Denver Airport Shuttle &/Or Super Shuttle Denver, Et Al., I would construe “the City and County of Denver” in the present PUC No. 2778&I and arising from PUC No. 82 to include Denver International Airport.
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