Decision No. C99-1019

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-001T

in the matter of the petition of airtouch paging, inc., for arbitration of an interconnection agreement with u s west COMMUNICATIONS, inc. pursuant to 47 u.s.c. § 252.

Order Denying Request Respecting
Waiver Of Immunity Or In The Alternative
For Dismissal Of Arbitration Petition

Mailed Date:  September 17, 1999

Adopted Date:  September 15, 1999

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of the Request Respecting Waiver of Immunity or in the Alternative for Dismissal of Arbitration Petition filed by AirTouch Paging, Inc. (“AirTouch”), on August 20, 1999.
  AirTouch requests:  (1) a declaration that the Commission has constructively waived its Eleventh immunity by conducting the present arbitration between AirTouch and U S WEST Communications, Inc. (“USWC”); (2) an express waiver of the Commission’s Eleventh immunity in the event the Commission has not constructively waived such immunity by conducting these proceedings; or (3) in the event neither of its first two requests are granted, an order permitting AirTouch to withdraw its Petition for Arbitration.  USWC filed its response generally opposing the requests by AirTouch.  Now being duly advised in the premises, we will deny AirTouch’s requests.

2. AirTouch’s requests of the Commission relating to waiver of Eleventh immunity are improper.  These matters are within the province of the judiciary to decide, not the Commission.  As such these requests will be denied.

3. AirTouch, in the alternative, requests that it be permitted to dismiss its Petition for Arbitration and that this docket be closed.  As grounds for this request, AirTouch asserts that had it known that the Commission’s decision might be unreviewable in federal court, it would not have submitted its Petition to the Commission.  AirTouch, citing paragraph 1293 of the First Report and Order,
 further claims that rulings by the Federal Communications Commission (“FCC”) permit it to unilaterally withdraw its Petition.  Additionally, AirTouch argues that good cause exists to permit it to withdraw its petition because it has reached an impasse with USWC on “many critical issues.”  The Commission, AirTouch contends, has failed to resolve these issues in prior orders in this proceeding.  Finally, AirTouch claims that the ongoing negotiations with USWC will not address recent changes in its operations (i.e., its Narrowband PCS services).  Withdrawal of the Petition would mean that AirTouch would continue to operate under its preexisting arrangements with USWC.

4. We reject these arguments.  AirTouch’s first contention, that it would not have submitted its Petition for Arbitration had it known that the Commission’s decisions might not be reviewable in federal court, amounts to the position that AirTouch is dissatisfied with the Commission arbitration decisions and does not wish to comply.
  This is obviously not good cause to withdraw the Petition, especially in light of the substantial effort already expended by the Commission and the parties.

5. AirTouch’s claim that the FCC rulings permit it to terminate unilaterally these arbitration proceedings is incorrect.  In fact, the FCC, in paragraph 1293 of the First Report and Order, recognized that decisions reached through arbitration under § 252
 are binding upon the parties.  We are unaware of any authority, either State or Federal, which permits a party to a § 252 proceeding to unilaterally terminate the process and refuse to comply with the State commission’s arbitration decisions.

6. We agree with USWC that permitting AirTouch to withdraw its Petition at this point in time would be unreasonable, unjust, and contrary to the public interest.  The parties and the Commission itself have already expended substantial resources in this docket.  Our decisions have resolved the issues presented to us, and what remains is for the parties to propose contract language (in the interconnection agreement) implementing our decisions.  AirTouch’s request is nothing more than a request that it be excused from complying with our arbitration decision.  No good cause supports such a request.

7. AirTouch’s assertion that the current proceedings and the pending negotiations with USWC will not address recent changes to its operations is unavailing.  These issues were not presented to the Commission in the Petition for Arbitration.  If AirTouch requires new arrangements with USWC it should use the procedures provided for under State and Federal law (e.g.,. new negotiations with USWC, or a new petition for arbitration).  This assertion does not constitute good cause to abandon the substantial effort invested in this case.

order

B. The Commission Orders That:

1. The Request Respecting Waiver of Immunity or in the Alternative for Dismissal of Arbitration Petition filed by AirTouch Paging, Inc., is denied.

2. This Order is effective on its Mailed Date.

C. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING September 15, 
 
1999.
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� AirTouch also requested suspension of the date for the filing of an interconnection agreement.  We addressed this request by prior order.


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98 (August 8, 1996).


� Of course, whether the Commission’s decision is reviewable in federal court is for the court to decide.


� 47 U.S.C. § 252.
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