Decision No. C99-1002

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-531EG

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR COMMISSION AUTHORIZATION (1) TO MERGE WITH SOUTHWESTERN PUBLIC SERVICE COMPANY THROUGH THE FORMATION OF A REGISTERED PUBLIC UTILITY HOLDING COMPANY AND FOR ISSUANCE OF SECURITIES IN CONJUNCTION THEREWITH; AND (2) TO IMPLEMENT A FIVE-YEAR REGULATORY PLAN WHICH INCLUDES AN EARNINGS SHARING MECHANISM; FOR ESTABLISHMENT OF A PROCEDURAL SCHEDULE; AND FOR SUCH OTHER RELIEF AS MAY BE APPROPRIATE OR NECESSARY.

RULING ON APPLICATIONS FOR REHEARING, REARGUMENT, OR RECONSIDERATION

Mailed Date:  September 17, 1999

Adopted Date:  September 8, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the applications for rehearing, reargument, or reconsideration ("RRR") to Decision No. C99-706 filed by the Staff of the Colorado Public Utilities Commission ("Staff"), and Public Service Company of Colorado (“Public Service,” "PSCo," or "the Company").  In Decision No. C99-706, we denied the exceptions by Public Service and Staff to Decision No. R99-271 ("Recommended Decision”).

2. This docket concerns the 1997 Earnings Test for Public Service.  The disputed issues were:  (1) the rate base treatment of the Tarryall-Divide-Woodland Park-Emil 115kV transmission line and right-of-way, the Tarryall Substation, and the Palmer Lake-Woodland Park-Divide 69kV transmission line ("Tarryall Project"); and (2) treatment of the wholesale power contract between WestPlains Energy ("WestPlains") and Public Service in the calculation of the jurisdictional earnings of the Company.

3. The Recommended Decision used the 12 coincident peak ("12 CP") method to allocate the investment in the Tarryall Project between Federal and State jurisdictions finding that this project was part of the interconnected transmission grid and in accord with Commission policy.  Treatment of the amended WestPlains contract involves the allocation of revenues, investment, and expenses between Federal and State jurisdictions for the Earnings Test.  The Recommended Decision found that the amended contract should be treated as a long term, firm sales contract, consistent with the jurisdictional treatment accorded the original contract by PSCo and this Commission.  The Recommended Decision concluded this because the Company’s allocation proposal did not establish any benefit of this allocation method change to jurisdictional customers.  We affirmed the Recommended Decision (see Decision No. C99-706), and Public Service and Staff have filed applications for RRR.

4. Now being duly advised in the premises, we will deny the applications.  As requested by Staff, this order will also clarify or provide guidance regarding some of the statements contained in Decision No. C99-706. 

B. Staff Application for RRR

5. Staff objects to our use of the 12 CP method to determine the amount of the investment in the Tarryall Project included in jurisdictional rate base.  Staff also requests further guidance and clarification from the Commission on several statements in Decision No. C99-706 that Staff believes impact certain regulatory policies.

6. Staff's argument for reversing our determination about the Tarryall Project allocation to jurisdictional rate base mirrors its earlier arguments in its Statement of Position and Exceptions to Decision No. R99‑271.  Decision No. C99‑706 fully considered those arguments and rejected them.  For the reasons stated in Decision No. C99-706, Staff’s application for RRR will be denied.

7. Staff nevertheless seeks guidance on certain issues of regulatory policy.  First, Staff sets forth what it believes to be Commission policy regarding cost allocation methods.  Staff recounts that the past practice of this Commission regarding cost allocation methods for transmission investment have been:  first, to separately allocate investment in each facility by use of a cost allocator in a form that reflects use of only that facility; second, to use the gross allocator--the 12 CP method--only for any remaining facilities (assuming there is no dispute about the usefulness of the facility).  This explanation misstates our past practice.

8. The 12 CP method has been used to determine PSCo's jurisdictional transmission investment and to allocate that investment, absent any determination of a unique circumstance warranting separate treatment of particular investment.  The 12 CP method is not the "last" resort, but is the accepted standard barring another treatment specifically ordered by this Commission.  In Decision No. C99‑706, we determined that it was reasonable for PSCo to allocate the investment in the Tarryall Project using the 12 CP method and this method leads to just and reasonable rates through the sharing of costs between the jurisdictions.  Under these circumstances, there is no need to clarify the plant categories to which this "new" principle will apply because no new principle has been stated.

9. Staff next questions whether the discussion about the significance of the Tarryall Project investment has created a new regulatory policy or principle.  In footnote 15 of its application, Staff requests guidelines on what is the minimum investment level considered significant, and what other criteria should be used in considering when an investment is used and useful.  Our finding that the Tarryall investment did not warrant unique treatment was not intended to establish a new regulatory policy or principle.  First, the statement in our order should be considered in conjunction with the preceding statement in the decision that reevaluation of the jurisdictional allocation of other facilities may offset the changes in the Tarryall rate base under the Staff proposal.  Quite simply, the information in footnote 4, page 5 of Decision No. C99-706, is another confirmation, independent of PSCo's rebuttal testimony, that there would be little benefit to jurisdictional ratepayers in reevaluating this investment and consequently other similar investments under a new allocation method, such as proposed by Staff.

10. Because the statements in our Decision do not set forth an investment "significance" test, there is no need to further clarify when an investment should be investigated as to whether it is used or useful to jurisdictional ratepayers. 

11. In footnote 16, pages 17 and 18 of its application for RRR, Staff requests guidance about the circumstances when the Commission would consider a transmission facility to be sufficiently “unique” to require PSCo to quantify the benefit (i.e., the used and usefulness) of the facility to jurisdictional ratepayers.  It would be inappropriate for us to attempt to issue such a general ruling here.

12. Under the Earnings Test mechanism, absent a determination through a certificate of public convenience and necessity order or adverse prudence finding
 (e.g., that PSCo has been remiss in the construction, operation, or cost of the facility) or some other Commission order, the burden of proof for a proposed change to the principles used in the last rate case falls to the proponent of change.  In response to the inquiry of Staff on page 19 of its application for RRR regarding the burden of proof with respect to the transmission issue here, we view that responsibility as falling on Staff for its allocation proposal because we did not view this facility as unique.
  

On page 24 of its application, Staff next seeks clarification as to whether PSCo has the burden of justifying 

any adjustments it makes to reflect traditional ratemaking principles.  We agree with this statement inasmuch as the proponent 

13. of an adjustment is responsible for its justification, as more fully explained in Decision No. C96-1235.  With respect to the Tarryall issue, we view Public Service as having applied the traditional principles, and Staff has proposed an adjustment. 

C. Public Service Application for RRR

14. In its application for RRR, Public Service requests that the record for the 1997 Earnings Test be reopened to receive specific evidence as proposed by the Company regarding the incremental cost underlying its amended WestPlains power sales contract.  Public Service also requests that Decision No. C99-706 be stayed pending rehearing by this Commission.  Alternatively, Public Service requests that we adopt the Company's proposed treatment of the amended WestPlains power sales contract in the Earnings Test without the necessity of presenting this new evidence.

15. PSCo expends significant effort in its application (e.g., pages 2 through 7), revisiting the arguments presented in its Statement of Position and Exceptions to Decision No. R99-271.  We fully considered these arguments in Decision No. C99-706.  However, the Company also presents one new issue regarding the effect of this order on the qualifying facility capacity cost adjustment ("QFCCA") process litigated in Docket No. 98A-434E, and desires to respond, through a reopened record, to one of the deficiencies in its justification of its proposed changes to the Earnings Test for the WestPlains contract.

16. Beginning on page 7 of its application, PSCo brings forth, for the first time in this docket, the issue of the effect of Decision No. C99-706 on the QFFCA process.  As described by PSCo, it voluntarily entered into a stipulation with the Staff in Docket No. 98A-434E to the effect that the outcome of a decision on the treatment of the WestPlains contract in this docket would govern the treatment of that contract in the QFFCA process in Docket No. 98A-434E.  Public Service further argues that the effect of Decision No. C99-706 is to deny it recovery of approximately $6.6 million in capacity payments in that docket.

17. We first note that it is late in the process for PSCo to raise a new seemingly important issue related to the regulatory treatment of this contract.  This underscores our conclusion, on pages 9 and 10, Decision No. C99-706, that this issue goes well beyond the treatment in the Earnings Test of this one amended contract, and constitutes a significant jurisdictional regulatory issue regarding the general treatment of wholesale contracts.  PSCo needs proactively to address such issues with the Commission.  The Company was aware of the current jurisdictional allocation processes for both the QFFCA and the Earnings Test as long ago as 1996.  It chose to enter into a contract that it believed necessitated changes to those processes, but failed to present this issue to this Commission in a timely manner.   

18. It also appears from review of the attachment to its application concerning calculation of the QFFCA rate for the 1997/98 test year that PSCo proposes to change the current methodology to shift costs onto jurisdictional ratepayers, rather than being denied recovery of currently approved jurisdictional costs, while the Staff proposal included in that attachment merely continues the current approved process.  (PSCo also appears to request that collection of this calculated shift in costs for the 1997/98 test year  be made well beyond the current 1998/99 revenue recovery period allowed under the QFFCA.)  In this docket, PSCo has made no showing why it should not, or cannot, recover such costs in the wholesale jurisdiction, through its Federal Energy Regulatory Commission rates, or why we should modify the QFFCA process to accommodate its proposal.  

19. As noted in Staff's Response and Objection to Motion to Reopen the Record, PSCo voluntarily entered into a stipulation in Docket No. 98A-434E tying the treatment of the QFFCA process to our order in this docket.  Our decision in this docket should not be predicated upon the effect of the bargain the Company struck in another docket.  If it believes that was a bad bargain, the Company may seek to vacate the order approving the stipulation in Docket No. 98A-434E.

20. In support of its request to reopen the record to address how it quantified in 1996 the incremental costs attributed to the WestPlains sale, the Company offered the testimony and Exhibits included in Attachment 3 to its application for RRR.  In general, this offer of additional evidence falls far short of the more comprehensive presentation we contemplated in our discussion on pages 9 and 10, Decision No. C99-706.  For instance, although the material in Attachment 3 is presented in a more acceptable format (i.e., the present worth analysis) it deals only with what PSCo considered to be its incremental cost in 1996.  However, as stated in footnote 6, page 8 of Decision No. C99-706, we are also interested in the Company's current incremental cost in judging the benefit of this contract to jurisdictional ratepayers.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C99-706 filed by the Staff of the Public Utilities Commission is denied.

2. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C99-706 filed by Public Service Company of Colorado is denied.

3. The Second Motion of Staff of the Commission for an enlargement of time within which to file Staff's Application for Rehearing, Reargument, or Reconsideration of Decision No. C99-706 and Motion to Shorten or Waive Response Time is granted. 

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
September 8, 1999.
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� On page 13 of its application for RRR, Staff also asserts that there is no basis in the record for our conclusion that there may be offsetting increases in the jurisdictional rate base if its method is applied to other facilities.  However, we note that this contention was the primary subject of PSCo's rebuttal testimony on this issue.  See page 18 of the Response to Staff Exceptions by Public Service, and pp. 5-6, of Exhibit 22 and pp. 9-14 of Exhibit 23.


� Staff appears to request that we issue a firm, binding rule to be applied in all future cases.


� This would be another circumstance for which PSCo would be required to quantify the prudence of its actions.  Generally, this would result in full or partial cost recovery disallowance.  


� See paragraph 6, page 6 of Decision No. C99-706.
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