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I.
BY THE COMMISSION:

A. Statement

1. Richard D. Kinder (“Kinder”) and William V. Morgan (“Morgan”) of Houston, Texas, and K N Energy, Inc. (“KNE”), of Lakewood, Colorado (Kinder, Morgan, and KNE collec-tively referred to as “Applicants”) apply to the Commission for:  (1) a Declaratory Order Declining Jurisdiction or, in the Alternative; (2) an Order Authorizing the Transaction (“Applica-tion”).  The parties amended the Agreement and Plan of Merger in an August 20, 1999 amendment.  That amendment relates to the Governance and Employment Agreements.

2. KNE has entered into an Agreement and Plan of Merger with Kinder Morgan, Inc. (“KMI”), which is principally owned by Kinder and an affiliate of Morgan.  The merger provides that KNE will issue shares of its common stock to acquire KMI, which will thereafter be a wholly-owned subsidiary of KNE.  KNE will then change its name to “Kinder Morgan, Inc.”  More par-ticularly:

a. KNE proposes to issue approximately 41,500,000 shares of KNE common stock in connection with the proposed transaction.  Rockies Merger Corp., a newly-organized wholly-owned subsidiary of KNE, will be merged with and into KMI.  KMI will be the surviving corporation, and become a wholly-owned subsidiary of KNE;

b. After the merger, the existing stockholders of KMI will hold approximately 37 percent of the outstanding KNE common stock.  Persons who were shareholders of KNE prior to the transaction will hold approximately 63 percent (a majority) of the then-outstanding KNE common stock.  Kinder will hold or control approximately 21.7 percent and Morgan will hold or con-trol approximately 8.2 percent of the then-outstanding KNE com-mon stock;

c. Kinder will become Chairman of the Board and Chief Executive Officer, and Morgan will become Vice Chairman and President of KNE.  KNE will then change its name and be known as “Kinder Morgan, Inc.”; and

d. Board of Directors membership will be reduced from 15 members to 10 members.  Three Directors, including Kinder (who was a Director of KNE prior to June 24, 1999), will be nominees of Kinder.  One Director, Morgan, will be the nominee of Morgan Associates, Inc.
  Six of the ten Directors will be current KNE Directors, who will stay in office.

3. Originally, Kinder, Morgan, and KNE applied to the Commission for:

a. A declaratory order that the transaction is not subject to prior approval by the Commission under the Public Utilities Law or the Commission’s Rules and Regulations issued;

b. In the alternative, that the Commission enter an order approving the transaction and stock ownership.

4. Applicants moved to shorten the intervention period to ten days.  By our Decision No. C99-882, we granted shortened notice.  The intervention period closed on August 16, 1999.

5. The Application contains the information and data required by Rule 55 of this Commission’s Rules of Practice and Procedure.  In addition, the Application is accompanied by the prepared direct testimony of Kinder and Morgan, and on behalf of KNE, Daniel E. Watson.  Staff requested some additional informa-tion, which on August 12, 1999, was submitted.  The Application as supplemented and amended is complete, filed under oath, and contains full disclosure.

6. Applicants have also moved the Commission to admit Joseph Listengart to practice law before this Commission for the purposes of this proceeding.  Mr. Listengart is an attorney admitted to practice before the Supreme Court of the State of Texas.  We will authorize Mr. Listengart to appear in this proceeding as counsel for Kinder, Morgan, KMI, and their interests.

7. On August 13, 1999, Public Service Company of Colorado (“Public Service”) filed its petition to intervene.  Applicants filed a Response and Objections on August 17, 1999.  Public Service moved to withdraw its Petition to Intervene on August 18, 1999.  Public Service’s Motion to Withdraw its request for intervention moots the Response and Objections of Applicants to that intervention.  The Response and Objections will not be further considered.  We will grant Public Service’s Motion to Withdraw its Petition to Intervene.

8. On August 13, 1999, Applicants filed their Amend-ment to Application Deleting Request for a Declaratory Order (“Amendment”) and their Motion of Applicants to:  (1) Accept the Amendment to Application Deleting Request for a Declaratory Order; and (2) Waive the Response Time (“Motion”).  The opposi-tion to this proceeding centered entirely on the request for a Declaratory Order.  We will grant the Motion and authorize the Amendment.  The Application, as amended, seeks only our approval of the transaction consisting of the merger.

9. At our Weekly Meeting, August 18, 1999, Staff advised that they had examined the transaction, had meetings with the representatives of the Applicants, and had received additional information and data as requested.  Staff, concluded that the Application, as amended, was consistent with the public interest, and recommended that it should be granted.  The Office of Consumer Counsel (“OCC”) filed its Notice of Intervention of Right, Entry of Appearance, and Statement Supporting Approval of the Transaction in which the OCC advises that they have also examined this transaction, have had meetings with representa-tives of Applicants, believe the transaction to be consistent with the public interest, and ask the Commission to approve the Application, as amended.

10. Notice has been given as required by law and no one objects to the granting of the Application, as amended.  On August 17, 1999, Applicants filed their Motion:  (1) Under Rule 24 for Modified Procedure; and (2) To Waive Response Time.  Because the Application, as amended, is accompanied by testimony of the principals filed under oath, as supplemented is complete, is unopposed and both our Staff and the OCC recommend its approval, we will grant that Motion.  The Application, as amended, will be decided under the modified procedure as author-ized in Rule 24.

B. Findings of Fact:

11. Kinder was elected as KMI’s Chairman and Chief Executive Officer and one of its directors in February 1997.  He was simultaneously elected to the same position with Kinder Morgan, G.P., Inc.  Kinder Morgan G.P., Inc., a wholly-owned subsidiary of KMI is the general partner of Kinder Morgan Energy Partners, L.P.  From October 1990 until December 1996, Kinder was President and Chief Operating Officer of Enron Corp.  Kinder was employed by Enron and its affiliates and predecessors for over 16 years.  Kinder is also a director of TransOcean Offshore, Inc., Baker Hughes Incorporated, and Waste Management, Inc.

12. Morgan was elected as KMI’s President and a director in October 1996.  In February 1997, he was also elected as KMI’s Vice Chairman.  In addition, Morgan was elected as a director of Kinder Morgan G.P. in June 1994, Vice Chairman of Kinder Morgan G.P. in February 1997, and President of Kinder Morgan G.P. in November 1998.  Morgan has held legal and management positions in the energy industry since 1975, includ-ing the presidencies of three major interstate natural gas com-panies which are now part of Enron:  Florida Gas Transmission Company; Transwestern Pipeline Company; and Northern Natural Gas Company.

13. KMI is a Delaware corporation.  It conducts no business in Colorado and is the sole stockholder of the general partner of Kinder Morgan Energy Partners, L.P.  Kinder Morgan Energy Partners, L.P., is the nation’s largest pipeline master limited partnership.  It owns and operates one of the largest refined petroleum products pipeline systems in the United States, serving customers in 16 states with more than 5,000 miles of pipeline and over 20 associated terminals.  Kinder Morgan Energy Partners also operates 24 bulk terminal facilities which transfer and store over 40 million tons of coal, petroleum coke, and other products annually.  In addition, KMI owns 51 percent of Plantation Pipe Line Company and 20 per-cent of Shell CO2 Company, Ltd.

14. KMI controls or owns no Colorado properties.  In this transaction, KMI is not buying or otherwise acquiring any Colorado property.

15. KNE is a Kansas corporation qualified to do busi-ness within the State of Colorado.  Its current Restated Arti-cles of Incorporation were filed early this year in Docket No. 99A-099G.  There have been no changes since then.  Through its subsidiaries, KNE engages in natural gas gathering, process-ing, storage, transportation, and distribution, and markets natural gas, natural gas liquids, and electric power in 16 cen-tral and western states, with the majority of its operations in Texas, Oklahoma, Kansas, Nebraska, Colorado, Wyoming, and Illinois.

16. KNE operates more than 26,000 miles of inter-state, intrastate, and offshore transmission pipelines, approxi-mately 11,000 miles of gathering and processing pipelines, approximately 7,000 miles of local gas distribution pipelines, 16 storage facilities, and 19 natural gas processing plants with total processing capacity of approximately 1.7 Bcf per day.  Through its energy marketing subsidiaries, KNE markets 4 Bcf of natural gas per day.  In addition, KNE provides a variety of energy trading, consulting, and consumer products marketing services.

17. KNE provides regulated retail natural gas service to 210,000 customers in Nebraska, Colorado, and Wyoming via 7,200 miles of distribution pipelines.  KNE procures gas to serve its retail markets via purchases from wholly-owned marketing subsidiaries and third-party suppliers.  The gas sup-ply for local distribution comes from numerous supply basins located in the Rocky Mountains, Midcontinent, and other areas.

18. The merger will not affect KNE’s Colorado utility properties and operations.

a. KN Retail.
The retail division of KNE provides local distribution service in Northeast Colorado in the towns of Akron, Eckley, Fleming, Haxtun, Holyoke, Julesburg, Ovid, Otis, Paoli, Wray, and Yuma.  KN Retail serves 5,579 residential, 996 commercial, 2 industrial, 102 irrigation, and 35 grain drying customers.  KN Retail’s gross margin is approximately $2.3 million.  It operates approximately 470 miles of pipe extending from Julesburg southwest to Akron and then southeast to Wray.

b. Rocky Mountain Natural Gas Division of
 
K N Energy, Inc.
Rocky Mountain Natural Gas Division of KNE (“Rocky Division”) is a division of KNE.  Rocky Division is a local distribution company serving over 30 towns on the western slope of Colorado and 4 towns on the Front Range, with retail distribution of natural gas to 35,524 residential, 5,164 commer-cial, and 1 industrial customers.  Rocky Division consists of 990 miles of distribution pipe extending from Eagle, south to Snowmass, and then west  to Collbran, and again south to Telluride.  Rocky Division’s gross margin is approximately $16 million.  The towns served by Rocky Division include Aspen, Avon, Basalt, Carbondale, Eagle, Edwards, El Jebel, Glenwood Springs, Gypsum, Snowmass and Snowmass Village, Woody Creek, Austin, Cedaredge, Collbran, Cory, Crawford, Debeque, Delta, Eckert, Hotchkiss, Mesa, Molina, Montrose, Naturita, Norwood, Nucla, Olathe, Orchard City, Paonia, Placerville, Redvale, Sawpit, and Telluride.  On the Front Range, Rocky Division serves Frederick, Firestone, Dacono, and Wellington.

c. Rocky Mountain Natural Gas Company.
Rocky Mountain Natural Gas Company (“Rocky Company”) is an intrastate pipeline company serving the western slope of Colorado.  The pipeline consists of approximately 717 miles of pipe that extends north in Moffat County, south to San Miguel County, east to Eagle County, and west into Garfield County.  Rocky Company operates, on a contractual basis, the Wolf Creek Storage Field on its system which has a working capacity of 2.7 Bcf, and a cushion capacity of 7.4 Bcf.  Rocky Company serves one main sales customer, Rocky Division, and 25 transportation customers including producers and small indus-trial end-users.  Total gross margin is approximately $14 million dollars per year.  Total throughput on the system is approximately 14 Bcf/year.

19. The following is a brief summary of the material provisions of the merger agreement.

a. The Merger.

The merger agreement provides that Rockies Merger Corp., a newly-created wholly-owned subsidiary of KNE, will be merged with and into KMI.  Upon completion of the merger, KMI will continue as the surviving corporation in accor-dance with Delaware law and become a wholly-owned subsidiary of KNE.  The merger will become effective after all conditions in the merger agreement are met, including receipt of stockholder approvals, and after the companies file a certificate of merger with the Secretary of State of the State of Delaware.

b. Conversion of Securities.

At the effective time of the merger, each share of KMI common stock (other than shares to which appraisal rights have been perfected under Delaware law and shares held in the treasury of KMI) will be automatically converted into 3917.957 shares of KNE common stock.

20. The following is a brief summary of the voting agreement:  Kinder and Morgan Associates, Inc., a Kansas cor-poration which is wholly-owned by Morgan, have each agreed to vote all of the KMI common stock beneficially owned by them at the time of any meeting of the KMI stockholders:

a. In favor of the merger, the merger agreement and the transactions contemplated by the merger agreement;

b. Against any action or agreement that would result in a breach of the merger agreement or which would impede, interfere with, delay, postpone, or adversely affect the merger or the transactions contemplated by the merger agreement or the voting agreement; and

c. Against any extraordinary corporate transac-tion, other than the transaction with KNE, involving KMI or its subsidiaries or any sale, lease, or transfer of a material amount of the assets of KMI or any of KMI’s subsidiaries.

The following is a brief summary of the govern-ance agreements:

d. KNE’s Board of Directors.

Upon the effectiveness of the resignation of certain current members of KNE’s Board and in anticipation of such resignations, KNE will agree to cause its Board to:

(a) amend KNE’s bylaws to decrease the number of KNE Board members from 15 to 10; and

(b) fill the four resulting vacancies with the following
 individuals designated by Kinder, and Morgan Associates:  Kinder; Ted A. Gardner; Fayez Sarofim; and Morgan.

e. Independent Directors.  Until the expiration of the governance agreement, a majority of the total number of directors will be independent directors.  An “independent direc-tor” is:

(1) in fact, independent;

(2) not an officer, affiliate, employee, principal stockholder, or partner of KMI, Kinder, Morgan Asso-ciates, or any affiliate of the foregoing; and

(3) deemed independent under the New York Stock Exchange Rule 303.

21. The KMI stockholders will receive approximately 41.5 million shares of KNE common stock in the merger, repre-senting approximately 37 percent of the outstanding KNE common stock following the merger.  Specifically, Kinder, and Morgan Associates, Inc., an affiliate of Morgan, will receive approximately 33.7 million shares of KNE common stock in the merger.  Kinder will have approximately 21.7 percent and Morgan Associates approximately 8.2 percent of the outstanding KNE com-mon stock following the transaction.

22. Following the completion of the merger, KNE’s Board of Directors will consist of:

1)
four new directors:

Richard D. Kinder
William V. Morgan
Fayez Sarofim
Ted A. Gardner; and

2)
six current KNE directors:

Edward H. Austin, Jr.
Charles W. Battey
Stewart A. Bliss
William J. Hybl
Edward Randall, III
H.A. True, III

23. Under the terms of the governance agreements, for the 18 months following completion of the merger, a majority of the combined company’s ten directors must be independent of KMI, Kinder, Morgan, and their affiliates.

24. After the merger is concluded, KNE will change its name to “Kinder Morgan, Inc.”  The name under which Colorado regulated utility operations will be conducted has not been decided.  

25. KNE retained Petrie Parkman & Co. and Merrill Lynch to express an opinion as to the financial fairness of the exchange to KNE and KNE’s shareholders.  Both of these companies are of the opinion that the transaction is fair to KNE from a financial point of view.

26. Regulatory approvals are being sought from the Federal Energy Regulatory Commission under the Federal Power Act; a confirmation is being sought from the Staff of the Secu-rities and Exchange Commission (“SEC”) that the KMI shareholders should not be considered to be a Public Utility Holding Company under the Public Utilities Holding Company Act; appropriate filings have been made with the Antitrust Division of the U.S. Department of Justice and the U.S. Federal Trade Commission for compliance with the Hart-Scott-Rodino Act; and an applica-tion has been filed with the California Public Utilities Commis-sion to obtain approval of the change of control of certain pipelines that are operated within the State of California by affiliates of KMI.

27. The proposed merger will benefit KNE's Colorado utility customers and accomplish a strategic combination of two companies.  It will deleverage KNE’s balance sheet, improve cash flow to fund future growth, enhance the quality and stability of earnings, and strengthen KNE’s already strong midstream asset base.  It will provide greater geographic and business divers-ity.  KNE and its regulated customers will benefit from the management experience and resources that KMI will contribute.  

28. Existing utility customers of KNE, Rocky Divi-sion, and Rocky Company in Colorado will not see any adverse change in their quality of service or rates.  The commitment to local management and operations will continue.  No change in tariffs or terms and conditions of service are proposed.  There are presently no plans for any changes in the numbers of employ-ees responsible for gas utility operations and service in Colorado.  No change in operations or maintenance will occur which would adversely affect service.  Call center and billing operations will continue to serve customers without disruption.  Customers will continue to benefit from KNE’s long experience in the retail gas distribution business and stronger financial con-dition.

29. The acquisition will not affect the Commission’s ability to regulate KNE, Rocky Division, or Rocky Company’s utility businesses or adversely affect the Commission’s access to personnel, books, cost accounting and records.  KNE is sub-ject to the Commission's Cost Allocation Rules, 4 Code of Colorado Regulations 723-47, governing transactions between KNE and its non-regulated divisions, subsidiaries, and affiliates.

30. The kinds of utility services rendered by KNE, Rocky Division, and Rocky Company in Colorado before the merger and acquisition will continue to be rendered after the acquisi-tion.

31. The transaction will be accounted for as a pur-chase, with KNE as the acquirer, in accordance with generally accepted accounting principles.  Under this method of account-ing, the purchase price will be allocated to assets acquired and liabilities assumed based on their estimated fair values.  KNE will not seek any acquisition adjustment affecting its Colorado customers with respect to its acquisition of KMI Inc.

32. As of the filing of this Application, it is not possible for the Applicants to submit the journal entries which will be used by the Applicants to record the transaction.  Applying the acquisition consideration to the assets acquired in the merger will take considerable time and effort.  When the journal entries are completed, they will be filed with this Commission.  SEC Rules permit subsequent filing of journal entries, “giving effect” balance sheets, and the like, upon con-clusion of the studies and analysis which are necessary to allo-cate the purchase price to the assets acquired and liabilities assumed based on their estimated fair values.  The utility assets located within the State of Colorado will not be affected and will continue to be accounted for on original cost prin-ciples.

33. Applicants show us in an unaudited pro forma way that a combined balance sheet of March 31, 1999, has shown the combined company’s worth to be more than $9.5 billion in assets.  Common shareholders’ equity would have been in excess of $1.9 billion.  Operating revenues for the 12 months ended March 31, 1999, are shown in an unaudited pro forma way to have been in excess of $4.3 billion with a net income for common shareholders approaching $53 million.  KNE’s balance sheet as of March 31, 1999, had this transaction taken place on that day, would have been delevered from a total debt to a total capitalization ratio of approximately 72 percent to a total debt to total capitalization ratio of approximately 65 percent.

C. Conclusions

34. Applicants are fit, willing, and able financially and otherwise to properly perform the service authorized and called for in the certificates of public convenience and neces-sity held by KNE, Rocky Division, and Rocky Company, and as otherwise provided by those entities.

35. The merger and stock issuance described in the Findings of Fact above are reasonable, consistent with the pub-lic interest, and should be approved.

36. The Application, as amended, should be granted.

II. ORDER

A. The Commission Orders That:

37. Joseph Listengart is admitted to practice law for purposes of this proceeding representing Richard D. Kinder, William V. Morgan, and the Kinder Morgan, Inc., interests.

38. The motion of Public Service Company of Colorado to withdraw its intervention is granted.

39. The intervention of the Office of Consumer Coun-sel is allowed for the purposes set forth in their intervention.

40. The motion of Applicants to amend the Application is granted and the Application is amended as set forth in Appli-cant’s Amendment to Application Deleting Request for a Declara-tory Order.

41. Applicants’ motion that this proceeding be decided on the modified procedure under Rule 24 is granted.

42. Response time to all motions is waived.

43. The transactions set forth in the Application, as amended, with the acquisition, merger, and stock issuance as therein described is approved and authorized.

44. The Application, as amended, is granted.

45. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
September 1, 1999.
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OF THE STATE OF COLORADO
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� The August 20, 1999, Amendment affects the Governance Agreement.  Originally, Kinder, and Morgan Associates, Inc., would have nominated four members to the Board of Directors. Pursuant to the Amendment, there are now two Governance Agreements.  Kinder will nominate three members of the Board of Directors and Morgan Associates, Inc., will nominate one.  





� In the divided Governance Agreements, Kinder will nominate three directors:  Ted A. Gardner; Fayez Sarofim; and himself.  Morgan will nominate one director: himself.
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