Decision No. C99-976

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99M-105T

IN THE MATTER OF THE CONTRACT BETWEEN ICG TELECOM GROUP, INC., AND SCHRIEVER AIR FORCE BASE.
Decision Denying Exceptions
Mailed Date:  September 7, 1999

Adopted Date:  August 18, 1999
I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions filed by ICG Telecom Group, Inc. (“ICG”), and El Paso County Telephone Company (“El Paso”) to Decision No. R99-703.  Responses were filed by ICG to El Paso and El Paso to ICG.

2. On December 7, 1998, effective December 9, 1998, ICG executed a contract with the United States Air Force to provide certain telecommunications services to Schriever Air Force Base (“Schriever”).  The contract required ICG to provide:  1) analog voice grade commercial subscriber lines on pre-existing telephone numbers provided by El Paso; 2) two OC3 private line, point-to-point circuits; and 3) PRI/ISDN high capacity, high speed digital circuits with a 10,000-number block (NPA-NXX 719-567-0000-9999) provided over the PRI circuits by direct-in-dial.  The requisite PRI/ISDN circuits were initially under the control of U S WEST Communications, Inc. (“USWC”), but were migrated to ICG.

3. Rule 38.2.2.4 of the Commission Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations 723-38.2.2.4, required that ICG file notice of the contract with the Commission “prior to the expiration of 14 days after the date the contract is executed.”  Id.  ICG filed notice of the contract with the Commission on April 5, 1999.  For good cause stated, the Commission accepted the notice.  However, the matter was set for hearing to deter-mine whether ICG had authority to provide those services required under the contract.  El Paso intervened and the hearing was held on June 3, 1999, before an Administrative Law Judge (“ALJ”).  

4. The ALJ mailed his recommended decision, Decision No. R99-703, on June 28, 1999.  He found that ICG had authority to provide the two OC3 private line, point-to-point circuits, and found it permissible for ICG to provide analog services by acting as the billing agent to purchase those circuits from El Paso.  He found that ICG did not have authority to provide the PRI/ISDN high capacity, high speed digital circuits and disapproved that portion of the contract.  The ALJ determined that the PRI/ISDN circuits constituted local exchange service, and ICG was not certificated to provide local exchange services to Schriever.  

5. ICG and El Paso filed exceptions.  ICG accepted the Recommended Decision except for that portion determining that it did not have authority to provide the local exchange services to Schriever.  El Paso accepted the Recommended Deci-sion of the ALJ but for the recommended remedy.  Now, being fully advised, we will deny the exceptions of both parties and affirm the Recommended Decision.

B. Discussion

1. This proceeding is limited to determining whether ICG has the authority to provide or facilitate all services required by the contract.  Neither party contests the ALJ’s findings that ICG may act as the billing agent for the analog voice grade commercial subscriber lines and has authority to provide the two OC3 private line, point-to-point circuits.  We also agree with those findings.  The only remaining issue is whether ICG has the authority to provide service over the PRI/ISDN circuits.  

2. ICG argues that it has authority to provide serv-ices wherever USWC is providing services.  Because USWC provided service to Schriever, ICG argues that it could provide those same services.  El Paso responds that USWC was not authorized to provide services to Schriever, but was doing so only as a joint venture with El Paso, and that El Paso was the only certificated provider for the Schriever area.  We find El Paso’s arguments the more persuasive.

3. Before providing local exchange service, a car-rier must obtain a certificate of public convenience and neces-sity and then file a Notice of Intent to Exercise Operating Authority (“Notice”).  Commission rules require that the Notice describe the operating area by metes and bounds, but ICG obtained a waiver of the metes and bounds description.  ICG’s Notice simply stated that it would provide service:

in those areas presently served by U S West as described in U S WEST’s maps in its exchange network services tariff on file with the Commission.  (empha-sis added)

USWC’s maps in its exchange network services tariff on file with the Commission do not include Schriever.  Therefore, ICG is not certificated to provide local exchange service to Schriever.  

4. ICG argues that it petitioned to provide service wherever USWC was providing service, and USWC was providing service to Schriever.  Thus, ICG received authority to provide service to Schriever.  ICG cautions us against what it considers an overly technical reading of our prior decisions granting authority to ICG.  However, the above reading is not overly technical.  Rather, it is an accurate reading that the public, the Commission, and providers rely upon.  We look to the maps in USWC’s tariffs, to determine where ICG is authorized to operate.  Those maps do not include Schreiver.  Therefore, we will deny ICG’s exceptions and adopt the decision of the ALJ.  

5. El Paso’s exceptions ignore the scope of the proceeding.  El Paso argues that the ALJ should have ordered ICG “to take all necessary steps to completely reverse” the migra-tion of the PRI/ISDN circuits from USWC to ICG.  This proceeding is limited to determining whether ICG has the requisite author-ity to provide all services required by the contract.  The remedies requested by El Paso require determinations about El Paso’s relationship to USWC, about who was, in fact, pro-viding the PRI/ISDN service to Schriever, and about who is or should be authorized to provide the services.  We also note that the present record indicates that El Paso is not capable of pro-viding the PRI/ISDN service to Schriever.  The remedies demanded by El Paso were neither noticed nor adequately addressed in this proceeding.  We therefore deny the exceptions of El Paso and affirm the decision of the ALJ. 

II. ORDER

C. The Commission Orders That:

1. The exceptions of ICG Telecom Group, Inc., are denied.  Because ICG Telecom Group, Inc., is not presently authorized to provide PRI/ISDN to Schriever Air Force base, ICG Telecom Group, Inc., cannot, at this time, collect any charges for that service.  

2. The exceptions of El Paso County Telephone Com-pany are denied.  

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.
4. This Decision is effective on its Mailed Date.
D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
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III. COMMISSIONER VINCENT MAJKOWSKI DISSENTING.

E. I respectfully dissent from the majority decision.  I would grant the exceptions filed by ICG Telecom, Group, Inc. (“ICG”), for the reasons and rationale provided in its filing.  

F. El Paso County Telephone Company (“El Paso”), which claims the Schriever Air Force Base (“Schriever”) territory, was and is incapable of providing the contested local exchange service to Schriever.  U S WEST Communications, Inc. (“USWC”), was providing those services, without complaint by El Paso, at the time we granted a Certificate of Public Necessity and Convenience (“CPCN”) to ICG.  The ICG CPCN defined ICG’s oper-ating authority as “all territories currently served by U S WEST Communications, Inc.....”  Exhibit 4, ICG’s CPCN for Local Exchange Service.  I would conclude that ICG is authorized to provide the local exchange services.  

G. While El Paso argues that Schriever is its exclusive jurisdiction, it admits that it cannot provide the services.  It argues that ICG would be competing with El Paso not USWC, but cannot explain how it could compete with anyone if it cannot provide the services.  I can only conclude that USWC was pro-viding the services, and it does no harm, legally or practi-cally, to allow ICG to continue those services in accord with its CPCN.  In my opinion adopting ICG’s interpretation does introduce and enhance competition.
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