Decision No. C99-973

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-571BP

THE APPLICATION OF INDEPENDENT CARRIERS’ ASSOCIATION OF TELLURIDE, INC., DOING BUSINESS AS MOUNTAIN LIMO, INC., FOR AUTHORITY TO CONDUCT OPERATIONS AS A CONTRACT CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision Denying Exceptions and
Granting Contract Carrier Permit
Mailed Date:  September 3, 1999

Adopted Date:  August 18, 1999
I. BY THE COMMISSION:

A. Statement

This matter comes before the Commission for considera-tion of exceptions to Decision No. R99-613 jointly filed by Colorado Ventures, LLC, doing business as Telluride Transit Company, and Colorado West Transportation, doing business as Telluride Shuttle and Taxi (collectively “Intervenors”).  The applicant, Levtzow, LLC (“Levtzow”), filed a response to the joint exceptions.

B. Facts

1. On December 4, 1998, the Independent Carriers Association of Telluride, Inc., doing business as Mountain Limo, Inc., filed an application for authority to operate as a con-tract carrier by motor vehicle for hire for passengers and their baggage between all points within a 15-mile radius of Colorado Avenue and Oak Street in Telluride, Colorado, and the Cortez Regional Airport in Cortez, Colorado.  The application was restricted to providing service for Great Lakes Aviation, doing business as United Express (“United Express”).  Notice was given, and Intervenors filed timely interventions.  Before hear-ing, Levtzow was substituted as the applicant.  On June 7, 1999, an Administrative Law Judge (“ALJ”) held the hearing.

2. United Express flies into Telluride Regional Air-port, a fair weather airport.  During adverse weather condi-tions, flights are sometimes diverted to Cortez, approximately two driving hours from Telluride.  Levtzow seeks to serve these diverted United Express flights and has contracted with United Express to transport passengers from the diverted flights to Telluride.

3. In the past, United Express has had problems getting reliable ground transport from Cortez to Telluride although small in number,--up to 13 during ski season and an average of 6 in the off season--passengers have had to wait at least two hours for transport to take them to Telluride.  United Express believed that the two-hour delay was too long and sought to contract with a carrier willing to base a vehicle in Cortez for United Express.  

4. Levtzow demonstrated that it could meet the needs of United Express.   Levtzow is willing to base a vehicle in Cortez to meet the specialized needs of United Express.  While it does not have a 13-person vehicle, Levtzow testified that it would obtain the needed vehicle.  Its present vehicles are suf-ficient for the off-season.  The Intervenors do not believe it is good business practice to base a vehicle in Cortez.  While able to perform the job, they have no desire to perform the task as described by United Express.

5. On June 17, 1999, the ALJ issued Recommended Decision No. R99-613 which would grant the application with two restrictions:  service would be restricted to United Express, and the applicant would be required to base a vehicle in Cortez.  The Intervenors filed exceptions conceding the granting of the application but asking for additional restrictions on the authority.

6. Now, being duly advised, the Commission will deny the exceptions and affirm the decision of the ALJ.  

C. Discussion

1. While accepting that Levtzow met its burdens under 4 Code of Colorado Regulations 723-3, the Intervenors argue for four additional restrictions on the permit:  

(1)
the authority is restricted to providing service only in the event of diverted aircraft otherwise destined for the Telluride Regional Airport or sched-uled to depart from the Telluride Regional Airport located near Telluride, Colorado.  Diverted aircraft include:  (A) all diverted aircraft and/or (B) all flights canceled which require the passengers and/or baggage to be reloaded onto another aircraft, due to weather, mechanical or schedule related reasons;

(2)
the vehicle based in Cortez, Colorado shall have a capacity for at least 13 passengers, excluding the driver, and their baggage;

(3)
Levtzow shall maintain at least one driver based in Cortez, Colorado who is available on an “on-call basis” to provide transportation services during all hours of Great Lakes Aviation’s operation; and 

(4)
the vehicle must be based in Cortez, Colorado during all hours of Great Lakes’ operations.

Intervenors’ Joint Exceptions to Recommended Decision No. R99-613 at 6.  They contend that the additional restrictions are necessary to “meet United Express’ distinct needs” and to pro-tect the Intervenors’ respective authorities.  We are not per-suaded.  

2. We agree with Levtzow that the first requested restriction is unnecessary.  As described, the authority impliedly applies to United Express flights diverted to Cortez.  Levtzow will only service United Express flights, and only those people wanting to get to Telluride.  Second, the definitions included cause more confusion than clarification.  We will deny the first requested restriction.  

3. The second, third, and fourth requested restric-tions constitute unnecessary micro-management by the Commission of the day-to-day business of Levtzow.  That is a burden we will not impose.  The Intervenors contend that they are looking out for the special needs of United Express.  United Express is a willing participant in this contractual relationship and has the expertise to monitor its own needs and the contractual obliga-tions of Levtzow.  

4. Finally, the Intervenors argue that they are pro-tecting their own authorities, but can only say that they pos-sibly could be hurt.  Possibilities are not sufficient reasons for us to manage Levtzow’s contract carriage operations in the manner Intervenors request.  Should actual harm occur, proper avenues are open to the Intervenors.  For the above reasons, the remaining three requested restrictions are denied.  

II. ORDER

D. The Commission Orders That:

1. Docket No. 98A-571BP, being an application of Levtzow, LLC, is granted.  

2. Levtzow, LLC, is granted a contract carrier per-mit as follows:

Transportation of

passengers and their baggage

between all points within a 15-mile radius of Colorado Avenue and Oak Street in Telluride, Colorado, on the one hand, and the Cortez Regional Airport in Cortez Colorado, on the other.

RESTRICTION:
Restricted to providing service for Great Lakes Avia-tion, doing business as United Express.

3. Levtzow, LLC, is required to base a vehicle in Cortez, Colorado.  

4. Levtzow, LLC, shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Levtzow, LLC, shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If Levtzow, LLC, does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to Levtzow, LLC, shall be void.  On good cause shown, the Commis-sion may grant additional time for compliance.   

5. The exceptions filed by Colorado Ventures, LLC, doing business as Telluride Transit Company, and Colorado West Transportation, doing business as Telluride Shuttle and Taxi, are denied.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.
7. This Decision is effective on its Mailed Date.
E. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
August 18, 1999. 
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