Decision No. C99-954

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-385E
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR PETITION FOR DECLARATORY RULING THAT NO CERTIFI-CATE OF PUBLIC CONVENIENCE AND NECESSITY IS NEEDED OR, IN THE ALTERNATIVE, APPLICATION FOR THE GRANT OF A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO IMPLEMENT CONTINGENCY PLAN.
DECISION DEEMING APPLICATION
COMPLETE, GRANTING INTERVENTIONS,
AND GRANTING CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY
Mailed Date:  August 31, 1999

Adopted Date:  August 30, 1999

I. BY THE COMMISSION

A. Statement

On August 2, 1999, Public Service Company of Colorado (“Public Service”) filed an application for approval to install three LM 6000 gas turbine generators to meet its pro-jected total resource need for the Summer 2000 peak.  Public Service contends that it is required to install these generation facilities through the implementation of the contingency plan developed in the Commission-approved settlement of its 1996 Integrated Resource Plan (“IRP”) (the “Contingency Plan”).  

See Docket No. 97A-297E, Decision Nos. C98-1042 and C98-1275.
  Public Service seeks either a declaratory ruling that no cer-tificate of public convenience and necessity (“CPCN”) is needed for the granting of a CPCN for this project.

1. The Commission noticed Public Service’s applica-tion and established August 16, 1999 as the deadline for inter-ventions and petitions to intervene.  The Colorado Office of Consumer Counsel and the Staff of the Commission (“Staff”) intervened by right.  The City and County of Denver (“Denver”),
 the Colorado Independent Energy Association, Enron North America (formerly known as Enron Capital & Trade Resources Corp.), K N Power Company, and the North American Power Group filed permissive interventions.  Public Service filed a response to Staff’s intervention and did not oppose any of the requests for permissive intervention.  The Commission will grant all of the petitions to intervene.

Public Service requests that the Commission reach the merits of this application without conducting a hearing.  None of the intervenors criticizing Public Service’s application seek a hearing.  In fact, many intervenors recognize the need for an expedited resolution of this matter and state in their respective interventions that they are not requesting a hearing.  The Commission finds that good cause exists to resolve this matter without a hearing.

2. Now being duly advised in the premises, the Com-mission will grant a CPCN to Public Service to install two LM 6000 gas turbine generators at the Public Service Arapahoe Station (74 megawatt (“MW”) summer rating in total) and one LM 6000 gas turbine generator at the Public Service Valmont Station (37 MW summer rating).

B. Facts

3. Public Service intended to resolve its 1996 IRP by the execution of a Stipulation and Settlement Agreement (“Settlement Agreement”).  The Commission approved the Settle-ment Agreement with conditions by Decision Nos. C98-1042 and C98-1275.  Under the Settlement Agreement, Public Service agreed to meet the majority of its forecasted additional electric resource need for the years 2000, 2001, and 2002 through bids received in response to a request for proposals (“RFP”) seeking up to 676 MW of supply-side capacity to be installed and avail-able for the delivery of firm capacity prior to the summer peak of 2000 (the “676 MW Supply-side RFP”).

4. The Settlement Agreement resolving Public Serv-ice’s 1996 IRP, as approved by the Commission, contains the Con-tingency Plan.  The Contingency Plan requirement, set forth at paragraph M on page 22 of the Settlement Agreement, provides:

Consistent with its status as a regulated public util-ity, Public Service Company is required to own or control sufficient resources to meet the firm elec-tricity needs of its customers.  In order to ensure that the Company fulfills this on-going obligation, Public Service has developed a contingency plan that is reasonably expected to meet its customers’ needs for the 1999 through 2002 Resource Acquisition Period if there is insufficient capacity bid in response to the [676 MW] Supply-side RFP.  See Confidential Appen-dix B.  Public Service shall be able to request that capacity installed by Public Service as a result of implementation of this contingency plan will be included in the Company’s electric rate base and will be priced on a cost of service basis.  Public Service will trigger this contingency plan if there is less than 676 megawatts of firm capacity bid in response to the [676 MW] Supply-side RFP up to the amount of the shortfall in the total bids.  Public Service will notify the Commission if it resorts to the contingency plan.

5. In our review of the Settlement Agreement, we further determined that Public Service may have cause to imple-ment the Contingency Plan if the alternative was to accept clearly uneconomic bids to meet the energy need identified in the 676 MW Supply-side RFP.  See Decision No. C98-1024, ¶ I.B.4.

6. The Commission also separately affirmed Public Service’s obligation as a provider of last resort (“POLR”) in its approval of the Settlement Agreement.  In discussing the Contingency Plan, the Commission justified the different treatment of non-POLR resource bids eligible to receive up to a seven-year contract compared to the treatment potentially afforded a Public Service POLR resource installed pursuant to the Contingency Plan that could be eligible for a “30-year con-tract” if it were fully included in Public Service’s rate base.  See Decision No. C98-1024, ¶ I.B.4.c.  The different rate treat-ment was acceptable because the POLR resources were only to be triggered if insufficient resources were bid in response to the 676 MW Supply-side RFP.  Id.
7. Public Service issued the 676 MW Supply-side RFP on October 20, 1998.  Public Service received approximately 30 proposals for 3,595 MW of capacity.  Following review of the proposals by the independent third-party evaluator, Public Serv-ice announced six short-listed bidders, representing 837 MW of acceptable capacity on January 22, 1999.  The third-party eval-uator then modeled the short-listed qualifying bids to arrive at the least-cost portfolio for Public Service and presented the result to Public Service on February 17, 1999.  After this date, Public Service negotiated with only the five bidders supplying capacity for the least-cost portfolio. By May 13, 1999, four of the five winning bidders had executed contracts with Public Service.

8. On or about June 18, 1999, Public Service deter-mined that contract negotiations with the remaining winning bidder would not reach closure, and terminated negotiations.  As a result, Public Service needs to acquire approximately 120 MW of firm capacity to offset the proposal associated with the failed negotiations.  Public Service believes that insufficient time exists to contact the remaining bidders, negotiate power supply agreements, and have approximately 120 MW of additional generation constructed by a third-party prior to June 1, 2000.  After examining options in the wholesale power market, Public Service concluded that the shortfall created by the failed negotiations should be met by implementation of the Contingency Plan.

9. On August 2, 1999, Public Service noticed the Commission that it was implementing the Contingency Plan.
  Pub-lic Service proposes to meet the approximately 120 MW firm capacity shortfall resulting from the failed negotiations by the construction of three LM 6000 gas turbine generators, which total 111 MW of capacity at summer peak conditions.

10. Public Service believes that the three LM 6000 generators can be installed and made available for the Summer 2000 peak.  Public Service intends to install the turbines at its existing plant sites of Arapahoe and Valmont.  These loca-tions are within the TOT-constrained region and have sufficient existing transmission capacity to accept new generation input without extensive transmission upgrades.  Public Service has already commenced the process for obtaining the requisite air permits.  The turbines are scheduled for delivery between November 1, 1999 and December 15, 1999.

C. Discussion

11. Improper Implementation of the Contingency Plan; 
 
POLR Responsibility.
a. Public Service contends that the Commission should approve its request to install three LM 6000 gas turbines as part of the Contingency Plan.  Public Service believes that its failure to enter into a contract with a winning bidder warrants implementation of the Contingency Plan.

b. As described above, one term of the Settle-ment Agreement required Public Service to develop the Con-tingency Plan.  The language of the Settlement Agreement and the Commission’s discussion in Decision No. C98-1042 set forth the two bases for triggering the Contingency Plan.  The Contingency Plan is triggered “if there is insufficient capacity bid in response to the [676 MW] Supply-side RFP,” Settlement Agreement at ¶M, page 22, or if the alternative was acceptance of a “clearly uneconomic” bid, Decision No. C98-1042, p. 19, n.12.  Neither condition for invoking the Contingency Plan is present.

c. Despite determining that the Contingency Plan was not properly invoked, the Commission finds that Public Service’s request to construct three LM 6000 gas turbine gen-erators is consistent with Public Service’s POLR obligation.  As a regulated public utility, Public Service is required to own or control sufficient resources to meet the firm electricity needs of its customers.  Public Service’s POLR obligation therefore requires it to make up the projected energy shortfall resulting from the failed negotiations with a winning bidder in advance of the Summer 2000 peak.  The Commission is satisfied that Public Service will be able to meet its projected electric loads for the Summer 2000 peak through the construction of the three LM 6000 gas turbine generators.

d. The Contingency Plan developed for the 1996 IRP is not a back-up plan for any contingency arising under an IRP RFP.  If the Commission were to adopt Public Service’s contrary viewpoint, the incentive to acquire supply-side resources through a competitive acquisition process is dimin-ished, because Public Service could more easily avoid the IRP process.  The Commission’s experience with Public Service’s 1996 IRP has been fraught with missteps causing Public Service to demand emergency relief to prevent the “lights from going out” on no less than three occasions.  Additionally, Public Service has failed to acquire all of its projected resource needs for the years 2000, 2001, and 2002 through the competitive acquisition process.  The Commission will not read between the lines of the Settlement Agreement to provide Public Service with additional opportunity to thwart the intent of the Commission’s IRP Rules, 4 Code of Colorado Regulations (“CCR”) 723-21.

12. Project Not in the Ordinary Course of Business; 
 
CPCN is Required.
a. The sheer magnitude of Public Service’s request (111 MW of firm capacity) runs contrary to Public Serv-ice’s contention that the installation of the three LM 6000 gas turbines is in the ordinary course of business and that, there-fore, no CPCN is required under § 40‑5‑101(1), C.R.S.

b. Historically, the Commission has considered 10 MW as a reasonable threshold for determining whether a pro-posed plant construction or extension is in the ordinary course of that utility’s business.  See Rule 18(e) of the Commission’s Rules Regulating the Service of Electric Utilities, 4 CCR 723-3.  Obviously, the instant request is approximately 11 times the historical threshold.  Moreover, this significant specific resource was not previously part of the Commission’s considera-tion of Public Service’s 1996 IRP.

c. Likewise, the assertion that a failed nego-tiation with a “short-listed” bidder supports installing these turbines in the ordinary course of business is nonsensical.  The Commission has already concluded that the failure of negotia-tions with one of the short-listed bidders did not warrant the implementation of the Contingency Plan.  The attempt to invoke the Contingency Plan does not justify a determination that the installation of the three LM 6000 gas turbines is in the ordinary course of Public Service’s business.

d. There is simply too great a potential dif-ference in the cost to the ratepayer between the bid resource that was rejected after three months of negotiations and the three LM 6000 gas turbine generators.  Thus, the Commission finds that the construction by Public Service of the projects proposed in this application are not in the ordinary course of its business.  The Commission accepts Public Service’s alterna-tive position that a CPCN is required and that cost recovery issues have yet to be determined.

13. CPCN Should Be Granted Without a Hearing.
a. Having determined that a CPCN is required for Public Service to commence construction of two LM 6000 gas turbine generators at its Arapahoe Station and one LM 6000 gas turbine generator at its Valmont Station, the Commission exam-ines the merits of Public Service’s application.

b. The Commission will deem the application complete, even though it does not strictly comply with the requirements of Rule 55 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, or all of the Electric IRP Rules, 4 CCR 723-21.  The Commission will grant all necessary waivers to these rules.

c. Typically, establishing need for a resource is a significant aspect of a CPCN request.  In the instant matter, the Commission can quickly conclude that a need for approximately 111 MW of additional capacity exists.  In Docket No. 97A-297E, the Commission accepted Public Service’s Fall 1998 forecast that it had a need for approximately 676 MW of addi-tional firm supply-side capacity to serve its Summer 2000 peak load.  See generally Decision No. C98-1042.  Thus, the Commis-sion finds that a need exists for Public Service to bring approximately 111 MW of firm supply-side electric power on line before the Summer 2000 peak.

d. Public Service’s request that the Commission approves construction of these facilities at Public Service’s existing Arapahoe and Valmont Stations is supported.  To have these resources available before the Summer 2000 peak, the need for transmission and gas infrastructure for expedited construc-tion is obvious.  Furthermore, the air permitting process has already been commenced for both the Arapahoe Station and the Valmont Station.

e. Review of the material supporting Public Service’s application demonstrates that approval of the requested projects is likely the only course of action available at this late date by which Public Service can meet its resource requirement for the Summer 2000 peak.  Meeting Public Service’s expected electricity load in the Summer of 2000 is in the pub-lic’s interest.  The Commission will grant Public Service a CPCN to install two LM 6000 gas turbine generators at its Arapahoe Station (74 MW summer rating) and one LM 6000 gas turbine gen-erator (37 MW summer rating) at its Valmont Station.

14. Conditions Attached to Public Service’s CPCN; 
 
Cost Recovery to Be Determined in a Future 
 
Docket.
a. Pursuant to § 40‑5‑103(1), C.R.S., the Com-mission may attach “such terms and conditions as in [our] judg-ment the public convenience and necessity may require.”

b. The prudence of Public Service’s decision to meet the shortfall created by the failed negotiations with a winning bidder by selecting from equipment that it had optioned in compliance with the Settlement Agreement is a question to be resolved in a future docket.  Specifically, should it be deter-mined that the instant application was necessitated by mis-management on the part of Public Service which may result in increased costs and risks to ratepayers, the Commission believes it is appropriate to consider all cost recovery possibilities, including denying full recovery through rates of the costs asso-ciated with the installation of the three LM 6000 gas turbine generators.  Thus, the Commission has yet to determine that the costs of the requested project have been approved as just and reasonable, that the costs have been prudently incurred, that the costs of the project may be included in Public Service’s jurisdictional rate base, or that operating costs may be recovered.  All of the cost recovery issues shall be fully resolved through the conclusion of a future cost recovery docket prior to the costs’ inclusion in an earnings test filing.  The Commission’s approval of the requested CPCN is, therefore, con-ditioned on Public Service’s acceptance of the Commission’s sub-sequent determination of cost prudency after consideration of the non-exclusive questions and burden imposition identified below.

c. To date, the following non-exclusive ques-tions have arisen with respect to Public Service’s recovery of the costs associated with the installation of the three LM 6000 gas turbine generators: How does the cost of installing the three LM 6000 gas turbine generators compare to the cost to acquire a similar amount of capacity through the competitive bidding process mandated by the IRP Rules?  Does Public Serv-ice’s project represent less ratepayer risk than the competi-tively priced resources bid in response to the RFP if such a resource could have been installed prior to the Summer 2000 peak?  What adverse ratepayer impacts, if any, resulted from Public Service’s decision not to fully negotiate a back-up contract with the other short-listed bidder?  How should the Commission account for potential additional costs which may be incurred by Public Service, and perhaps ultimately by Public Service’s customers, if the resource approved in this Decision requires improvement or replacement in the future when such costs would otherwise have likely been borne by a non-POLR power developer?  To what extent should ratepayer risks associated with utility construction of a generating plant be factored into the prudency of cost recovery to be sought by Public Service in a future proceeding?  Should the ratepayers or Public Service bear the risk of cost recovery and with respect to these assets should they become stranded in the future?  Whether the amount of cost recovery for the three LM 6000 gas turbine generators to be installed by Public Service should be capped at the bid price of the short-listed bidder with whom negotiations were not con-cluded?  Whether the three LM 6000 gas turbine generators to be installed by Public Service should be treated as POLR assets for purposes of cost recovery?  The Commission will consider these and any other issues related to the recovery of the costs associated with the CPCN granted by this Decision in the future cost recovery proceeding.

d. When Public Service files its application seeking cost recovery (or approval of a cost recovery proposal) for the assets associated with the CPCN granted by this Deci-sion, all presumptions shall be adverse to Public Service.  Thus, for example, Public Service shall bear the burden of going forward (including the provision of all data supporting its request for cost recovery) and the burden of proof on the pru-dence of its actions and on the method of cost recovery, includ-ing, if necessary, the allocation methodology used to allocate the costs between wholesale and retail customers of cost recov-ery.

15. Need to Clarify Scope of Docket No. 99I-323E Not 
 
Appropriate in This Proceeding.
The Commission finds that the grant of instant CPCN application should not be tied to the scope of issues to be addressed in Docket No. 99I-323E, the Commission’s investigation into certain aspects of Public Service’s 1996 IRP.  Resolution of the apparent dispute between several of the intervenors and Public Service regarding the scope of Docket No. 99I-323E will not be accomplished by this Decision.

II. ORDER

A. The Commission Orders That:

16. The application of Public Service Company of Colorado for a certificate of public convenience and necessity to install three LM 6000 gas turbine generators is deemed com-plete.  Rule 55 of the Commission’s Rules of Practice and Proce-dure, 4 Code of Colorado Regulations 723-1, and all necessary rules contained in the Commission’s Electric Integrated Resource Planning Rules, 4 Code of Colorado Regulations 723-21, are waived to the extent necessary.

17. The petition to intervene filed by the City and County of Denver is granted.

18. The petition to intervene filed by the Colorado Independent Energy Association is granted.

19. The petition to intervene filed by Enron North America (formerly known as Enron Capital & Trade Resources Corp.) is granted.

20. The petition to intervene filed by K N Power Company is granted.

21. The petition to intervene filed by North American Power Group is granted.

22. The petition by Public Service Company of Colo-rado for a declaratory ruling that no certificate of public convenience and necessity is required to install two LM 6000 gas turbine generators at its Arapahoe Station and one LM 6000 gas turbine generator at its Valmont Station is denied.

23. The alternative application filed by Public Serv-ice Company of Colorado for a certificate of public convenience and necessity to install two LM 6000 gas turbine generators (74 megawatt summer rating in total) at its Arapahoe Station and one LM 6000 gas turbine generator (37 megawatt summer rating) at its Valmont Station is granted.

24. The above grant of a certificate of public con-venience and necessity is conditioned upon the acceptance by Public Service Company of Colorado that cost recovery issues shall be resolved in a future docket in which all burdens shall be borne by Public Service Company of Colorado.

25. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

26. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING
August 30, 1999.
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� Due to the interrelationship between this application and the Commission’s determinations regarding Public Service’s 1996 IRP, the Commission takes administrative notice of Docket No. 97A-297E in addressing the merits of the instant application.  


� Denver filed its intervention in the form of an intervention by right.  Denver has not claimed a statutory or legal right to participate in this proceeding and, therefore, shall not be permitted to intervene as a matter of right.  The Commission exercises its discretion to treat Denver’s intervention as a request to intervene by permission.  Should Denver believe it has a statutory or legal right to participate in a Commission proceeding, it should so state; otherwise Denver should file future intervention requests in the form of a petition to intervene and not an entry of appearance.


� As discussed below, the Commission finds that the Contingency Plan was not properly implemented.


� Upon further review of the arguments presented in this Docket, the Commission may discuss the need to clarify, and/or broaden, the scope of Docket No. 99I-323E at a future open meeting.
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